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PREFACE. 


———_+oo— 


N O branch of jurisprudence is more important than 
the law of successions or inheritance; as it constitutes 
that part of any national system of laws, which is the 
most peculiar and distinct, and which is of most 
frequent use and extensive application. 

In the law of contracts, the rules of decision, observ- 
ed in the jurisprudence of ditferent. countries, are in 
general dictated by reason and good sense ; and rise 
naturally, though not always obviously, from the plain 
maxims of equity and right. 

As to the criminal law, mankind are in gcneral 
agreed in regard to the nature of crimes: and, although 

“some diversity necessarily results from the exigencies 
of different states of society, leading to considerable 
variation in the: catalogue of offences, and in the scale 
ef relative guilt and consequent punishment; yet the 
fundamental principles are unaltered, and may perhaps 
be equally. traced in every known scheme of exemplary 
and retribiitive justice. 

But the rules.cf succession to property, being in their 
nature arbitrary, are in all systems of law merely <on- 

ventional. Admitting even that the succession of the 
offspring: to the parent is so obvious as almost to present 
a natural and universal law ; yet this very first rule is 
so variously modified by the usages of different nations, 
that its application at least must be acknowledged to be 
founded on consent rather than on reasoning. In the 
laws of one people the rights of primogeniture are estab- 
lished ; ın those of another the equal successicn of all the 
male offspring prevails; while the rest allow the par- 
ticipation of the female with the male issue. some in 
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equal, otherin unequal proportions. Succession by right 
‘of representation, and the claim of descendants to inherit 
in the order of proximity, have been respectively estab- 
lished in various nations, according to’ the degree of 
favour, with which they have viewed those opposite, 
pretensions. Proceeding from linear to c jiateral suc- 
cession, the diversity of laws prevailing among different 
nations, 1s yet greater, and still more forcibly argues 
the arbitrariness of the rules. Nor is it indeed prac- 
ticable to reduce the rules of succession as actually 
established in any existing body of law, to a general or 
leading principle, unless by the assumption of some 
maxim not necessarily nor naturally connected with 
| the caaons of inheritance. 
in proportion then, as the law of successions is arbi- 
trary and irreducible to fixed and general principles, it 
is complex and intricate in its provisions; and requires, 
on the part of those entrusted with the administration 
of justice, a previous preparation by study ; for its rules 
and maxims cannot be rightly understood, when only 
hastily consulted as occasions arise. Those occasions 
are of daily and of hourly occurrence : and, on this 
account, that branch of law should be carefully and 
diligently studied. . 
In the Hindu jurisprudence in particular, it is 
the branch of law, which specially and almost exclu- 
_ sively merits the attention of those who are qualifying 
| themselves for the line of service in which it „will 
become their duty to administer justice to our Mindu 
subjectss according to their own laws. 


A very ample compilation on this subject is mnclud- 
ed in the Digest of Hindu law, prepared by JAGAN- 
NATIA under the directions of Sir WILLIAM JONES. 
But copious as that work is, it does not supersede the 
i necessity of further aid to the study of the dind» law 
of inheritance. In the preface to the translation ot the 
Digest, I hinted an opinion unfavorable to the arrange- 
ment of it, as it has been executed by the native 
coimpiler. I have Ween confirmed in that opinion of 
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the compilation, stave its publication ; and indeed the 
author’s method of discussing together the discordant 
opinions maintained by the lawyers of the several 
schools, without distinguishing in an intelligible 
manner which of them is the received doctrine of each 
school, but on the contrary leaving it uncertain whether 
any of the opinions stated by him do actually prevail, 
or which doctrine must now be considered to be m force 
and which obsolete, renders his work of little utility to 
persons conversant with the law, and of still less service 
to thoseswho are not versed in Indian Jurisprudence ; 
especially to the English reader, for whose use, through 
the medium of translation, the work was particularly 
intended. ; 

Entertaining this opinion of it, I long ago undertook 
anew compilation of the law of successions with other 
collections of Mindu law, under the sanction of the 
government of Bengal, for preparing for publication a 
supplementary Digest of such parts of the law as I 
might consider to be most useful. Its final completion 
and publication haye been hitherto delayed by import- 
ant avocations ; and it has been judged meantime 
advisable to offer to the public in a detached form, a 
ccmplete translation of two works materially connected 
with that compilation. 


They are the standard authorities of the Hindu law 
of inheritance in the schools of Benares and Bengal 
respectively; and considerable advantage must be 
derrved to the study of this branch of law, from access 
to those authentic works, in which the entire doctrine 
of each school, with the reasons and arguments by 
which it is supported, may be seen at one view and in 
a connected shape. 


In a general compilation, where the authorities are 
greatly multiplied, and the doctrines of man y different 
schools, and of numerous authors are contrasted and 
compared, the reader is-at a loss to collect the doe- 
trines of a particular school and to follow the train of 
reasoning’ by which thev are maintained. He is con- 
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founded by the perpetual conflict of discordant opinions 
and jarring deductions; and by the frequent transition 
from the positions of one sect to the principles of another- 
It may be useful then, that such a compilation should 
be preceded by the separate publication of the most 
approved works of each school. By exhibiting m an 
exact translation the text of the author with notes 
selected from the glosses of his commentators or from 
the works of other writers of the same school, a correct 
knowledge of that part of the Mindu law, which is 
expressly treated by him, will be made more easily 
attainable, than by trusting solely to a general compi- 
lation. The one is best adapted to preparatory study ; 
the other may afterwards be profitably consulted, when 
a general, but accurate knowledge has been thus 
sreviously obtained by the separate study of a 
complete body of doctrine: 

These considerations determined the publication of 
the present volume. It comprehends the celebrated 
treatise of JiMU’TA-VA/HANA on successions, which is 
constautly cited by the lawyers of Bengal under the 
emphatic title of Dáya-Bhága or “ inheritance p” and 
an extract from the still more. celebrated Mitdeshara, 
comprising so much of this work as relates to inher:t- 
ance. The range ofits authority and influence is far 
more extensive than that of Jimu’TA-VA HANA’S trea- 
tise ; for it is received in all the schools of Hindu law, 
fom Benares to the southern extremity of the penin- 
enla of India, as the chief groundwork of the doctrines 
which they foliow, and asan authority from which they 
rarely dissent. 

The works of other eminent writers have, concur- 
rently with the Witdeshara, considerable weight in the 
schools of law which have respectively adopted them ; 
as the Smrtti-chandricd* in the south of India ; the 
Chintamant, Retnácara and Vivdda chandrat in Mithila ; 
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* By Dr'vay’p'a-Buar’t’a. This excellent treatise on judicature is of great 
and almost paramount anchority, as T am informed, in the countries occupied 
by the Hindu nations of Dravira, Pailanga, ad. Carndté; inhabiting the 
greatest part of the peninsula or Dekhi. b 

+ Viedde ehintinan', Vyorahára shintdman'i, and other treatises of law by 
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the Viramitrédaya and CAMALA'CARA¥ at Benares, and 
the Mayúc'hat among the Marahdtias : but all agree in 
generally deferring to the authority of the Mitácshara, 
in frequently appealing to its text, and in rarely and at 
the same time modestly dissenting from its doctrines on 
particular questions. The Bengal school alone, having ~ 
taken for its guide Jimu’TA-VA’HANA’S treatise, which 
is.on almost every disputed point opposite in doctrine 
to the. Mitdcshara, has no deference for its authority- 
Qn: this account, independently of any other considera- 
tions, it would have been necessary to admit into 
the present volume either his treatise, or some one of 
the abridgments of his doctrine which are in use, and of 
which the best known and most approved is RAGHU- 
NANDANA’S Déyatatwa. But the preference appeared 
to be decidedly due to the treatise of JimU’TA-VA/HANA 
himself; as well because he was the founder of this 
school, being the author of the doctrine which it has 
adopted; as because the subjects, which he discusses, 
are treated by him w:th eminent ability and great pre- 
cision ; and for this further reason, that quotations from 
his work, or references to it, which must become neces- 
sary in a general compilation of the Hindu law of inherit- 
ance, can be but very imperfectly intelligible without 
the opportunity of consulting the whole text of his close 
reasoning and ample disquisitions. 


Having selected, for reasons which have been here 
explained, the Déya-bhdga of JimMU’TA-VA’HANA and the 
Mitdcshara on inheritance, for translation and. separate 
publication, I was led in course to draw the chief part of 
the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have 
been also taken from original treatises, of which likewise 
brief notices will be here given, that their authority 
may be appreciated. 


Va'cHESPATI-MIs'RA. Vivdda retnacara, Vyavahdra retndcara, and. other com- 
ilations by Panditas employed by Cmax'p'r's'wara; Vivdda-chandra by 
ISARU MIS'RA or rather by his aunt Gac'Hima’ or Lacsumt’-pr'vi'. 
:* Viramitrédaya, an ample and very accurate digest by MITRA MIS'RA. 
Vivdda-tén'd'ava and other works of CAMALA' CARA. 
t Vyavahdra-mayue'ha and other treatises by NY'LACANTHA. 
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In the selection of notes from commentaries and other 
sources, the choice of them has not been restricted to such 
as might be necessary to the elucidation of the subject 
as it is exhibited in the Laglish version ; but variations in 
the reading and interpretation of the original text have 
been regularly noticed, with the view of adapting this 
translation to the use of those who may be induced to 
study it with the original Sanscrit text. The mere 
English reader will not be detained by these annotations, 
which he will of eourse pass by. 

Having verified with great care the quotations of 
authors, as far as means are afforded to me by my own col- 
lection of Sanscrit law books (which includes, f believe, 
nearly all that are extant;) I have added at the foot of 
the page notes of reference to the places in which the 
texts are found. They wall be satistactory to the reader 
as demonstrating the general correctness of the original 
citations. The inaccuracies, which have been remarked, 
are also carefully noticed. They are few and not often 


important. 

The sources from which the annotations have been 
chiefly drawn, are the following. 

The commentary of S’RICRISHN’A TERCA’LANCA’RA 
on the Diaya-bhaga of JiMU’TA-V A HANA has been chiefly 
and preferably used. This is the most celebrated of the 
glosses on the text. It As the work of a very acute 
logician, who interprets his author and reasons on his 
arguments, with great accuracy and precision ; and who 
always illustrates the text, generally confirms its posi- 
tions, but not unfrequently modifies or amends them. 
Its authority has been long gaining ground in the schools 
of law throughout Bengal ; and it has almost banished 
from them the other expositions of the Dédya-bhdga ; 
being ranked, in general estimation, next after the 
treatises of JiMU’TA-VA’HANA and of RAGHUNANDANA. 


An original treatise by thesame author, entitle Dáya- 
crama-sangrgha, contains a good compendium of the law 
of inheritance according to J {MU’TA-VA’HANA’S text, as 
expounded in his commentary. It has been occasion- 
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ally quoted in the notes: its authority being satis- 
factorily demonstrated by the use which was made of it | 
in the compilation of the Digest. translated by Mr. 
HALHED ; the compilers of which transcribed largely 
from ic, though without acknowledgment. : 

The earliestcommentary on JiMU’TA-V A‘HANA is that 
of S’RinA’T’H’A ACHA’/RYA CHU’pD/A/MAN’. It has 
been constantly in SRicRiSHN’A’s view, who frequently 
copiesit; but still oftener cites the opinions of CHU’D’A’- 
MANI to correct or confute them. Notwithstanding 
this frequent collision of opinions, the commenfary of © 
CHuU’D’A MAN’ must be acknowledged as, in general, 
a very excellent exposition of the text; and it has been 
usefully consulted throughout the progress of the trans- 
lation, as well as for the selection of explanatory notes. 

Another commentary, anterior to S’‘RicrisHn’4’s, but 
subsequent to Cau’b’A/MAN'1’S, is that of ACHYUTA 
CHACRAYVATI, (author likewise of a commentary on the 
S'radd‘ho, vivéca.) Itis in many places quoted for refu-. 
tation, andin more is closely followed by S’RicRisHN’A, 
but always without naming the author. It contains 
frequent citations from Cuv’p’a’man’r, and is itself 
quoted with the name of the writer by Mane’s’wARA. 
This work is upon the whole an able interpretation 
of the text of Jimtu’ra-va/HANA, and has afforded much 
assistance in the translation of it, and furnished many 
notes illustrating its sense. 

The commentary of Maun’s’waRa is posteriorto those 
of CHU'D'A'MAN'I and of ACHYUTA, both of which are 
cited in it; and is probably anterior to S’‘RicrisHN’s’s, 
or at least nearly of the same date, if my information 
concerning these authors be correct ;* for they appear 
to have been almost contemporary ; but MAHESWARA 
seemingly a little the elder of the two. They differ 
greatly in their expositions of the text, both as to the 
meaning and as to the manner of deducing the. sense: 


* Great grandsons of both these writers were living in 1806: and the grand- 

` son (daughter's. son) of: 8’nicrisux'a was alive in 1790. Both consequently 
must have lived in the first part of the last century. They are modern writers; 

and S’ricrisiy’a is apparently the most recent. i 
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but neither of them affords any indication of his having 
seen the other’s work. A comparison of these different 
and independent interpretations has been of material aid 
to a right understanding and correct version of obscure 
and doubtful passages in JimU’TA-VA’HANA’S text. 

Of the remaining commentaries, of which notices had 
been obtained, only one other has been procured. It 
bears the name of RAGHUNANDANA, the author of the 
Smriti-tatwa, and the greatest authority of Hindu law in 
the province of Bengal. In proportion to the celebrity 
of the writer was the disappointment experienced on 
finding reason to distrust the authenticity of the work. 
But not being satisfied of its genuineness, and on the 
contrary suspecting it strongly of bearing a borrowed 
name, | have made a very sparing use of this commen- 
tary either in the version of the text or.1n the notes,, 


The Déyatatwa, or so much of the Smriti-tatwa as 
relates to inheritance, is the undoubted composition of 
RAaGHUNANDANA ; and, in deference to the greatness of 
the author’s name and the estimation in which his works 
are held among the learned Hindus of Bengal, has been 
throughout diligently consulted and carefully compared 
with Jimu’TA-VA’HANA’s treatise, on which it is almost 
exclusively founded. It isindeed an excellent compen- 
dium of the law, in which not only Jiwu’Ta-VAHANA’S. 
doctrines are in general strictly followed, but are 
commonly delivered in his own words in brief extracts 
from his text. Ona few points, however, RAGHUNAN- 
DANA. has differed from his master; and im some 
instances he has supplied deficiencies. These, as far as 
they have appeared to be of importance, have furnished 
annotations; for which his authority is of course quoted. 

A commentary by Ca's'rra'ma on RaGHUNAN- 
DANA’S Déyatatwa, has also supplied a few annotations, 
and has been of some use im explaining Jimu’ra- 
VAHANA’S commentators, being written in the spirit of 
‘their exposition of that author’s text, particularly 
S’ricrisun’a’s gloss; and often in the very words of 
that commentator. | 
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The Daya-rahasya or Smrittr-ratnravalt of Ra’Ma- 
NA’THA Vipya’-Va‘CHES’PATI, having obtained a 
considerable degree of authority in someof the districts 
‘of Bengal, has been frequently consulted, and is some- 
times quoted in the notes. It is a work not devoid of 
merit: but, as it differs in some material points from 
both Jimu’TA-VA’HANA and RAGHUNANDANA, it 
tends too much to unhinge the certainty of the law on, 
some important questions of very frequent recurrence. 
The sameauthor has writtena commentary on Jimu’TA- 
VA/HANA’S Daya-bhaga, and makes a reference to it 
at the close of his own original treatise. My researches, 
however, and endeavours to procure a copy of it, have 
not been successful. I should else have considered it 
right to advert frequently to it in the illustrations of 
the text: 


Other treatises on inheritance according to the 
doctrinesreceivedin Bengal, as the Daya-nirn’aya of S’Ri- 
CARA BHAT’T’A’CHA RYA and one or two more which 
have fallen under my inspection, are little else than 
epitomes of the work of RAGHUNANDANA or of JiMU’TA- 
VAHANA: and on this account have been scarcely at 
al! used in preparing the present publication. 


The remaining names, which occur in the notes, are 
of works ox of their authors belonging to other schools. 
These are rarely, I may say never, cited, unless for 
variations in the reading of original texts of legislators ; 
excepting only thè Viramitrédaya of MITRA-MIS'RA 5 
from whose work a few quotations may be found in the 
notes, contradicting passages of the text. This author, 
in the compilation mentioned, uniformly examines and 
refutes the peculiar doctrines maintained by Jimu’Ta- 
“VAHANA and RAGHUNANDANA: but it did not fall 
within the design of che present publication to exhibit: 
the controversial arguments of the modern gpponents 
of the Bengal school; and quotations from his work 
have been therefore sparingly inserted in the notes to 
JiMU'TA-VA/HANA’S treatise. 


x PREFACE. aby aye 


The commentaries on the. Mctacshara of VIINYA - 
NE’s’‘WARA are less numerous. Of four, concerning 
which I have notices, two only have been procured. 
The Subéd/hini by Vis’wn’s’WARA BHATT’A; and a 
commentary by a modern author, Ba’LAM-BHAT'T'’ A. 


The Subéd‘hint 1s a collection of notes elucidating the 
obscure passages of the Mitácshara, concisely, but per- 
spicuously. It leaves few difficulties unexplained, and 
dwellson them no further than is necessary to their elu- 
cidation. The commentator is author likewise of a com- 
pilation entitled Vadana-parijata, chiefly on religious 
law, but comprising a chapter on inheritance, a topic 
egnnected with that of obsequies. ‘To this work he 
occasionally refers from his commentary. Both therefore 
have been continually consulted in the progress of the 
translation, and have furnished a great proportion of 


the annotations. 


Ba’/LAM-BHAT'T’A’s work is in the usual form of a 
perpetual comment. It proceeds, sentence by sentence, 
expounding every phrase, and every term, in the 
original text. Always copious on what is obscure and 
often so on what is clear, it has been a satisfactory aid 
in the translation, even where it was busy in explaining 
that which was evident: for it has. been gratifying to 
find, though no doubts were entertained, that the 
intended interpretation had the sanction ofa commen- 
tator. BA’LAM-BHAT’T’A’s gloss in general follows the 
Subéd’hint as far as this goes. It has supplied annota- 
tions where VIS’WE’S WARA’S commentary was silent- 
or where the explanation, couched in Vis'WR’s'‘WARA’S 
concise language, might be less intelligible to the 


English reader. 


VIJNYA'NE'S WARA’S Mitácshara being a commen- 
tary on the institutes of YA'JINYAWALCYA, it has been 
a natural suggestion to compare his expositions of the 
law, and of his author’s text in particular, with the 
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commentaries of other writers on the same institutes, 
viz., the ancient and copiousgloss of APARA’RCA of the 
rcyal house of Silára, and the modern and succinet 
annotations of Su’LAPA’N’I in his comment entitled 
Dipacalicd. A few notes have been selected from both 
these works, and chiefly from that of APARA’RCA. 


For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they 
are those of ME'D'HA'TITHI and CULLU CABHAT'TA 
on Menu; Haranatrta’s gloss on GAUTAMA, which is 
entitled Mitdécshara; NANDA-PANDITA’S commentary 
under the title of Vaijayanti, on the institutes which 
bear the name of the god VisHN’U; and those of the same 
author, and of Ma’D/HAVA A’CHA’/RYA, on PARA/S’ARA. 


_ Nanpa-pan’D’'ITA is author also of an excellent trea- 
tise on adoption, entitled Dattaca-mimdnsd, of which 
much use has been made, among other authorities, in 
the enlarged illustrations which it has been judged 
advisable to add to the short chapter contained in the 
Mitdcshara on this important topic of Hindu law. 


The same writer appears, from a reference in a pas- 
sage ofhis gloss on Vısux’u to have composed a com- 
mentary on the Mitácshara under the title of Pratitác- 
shard. Not having been able to procure that work, but 
concluding that the opinions, which the writer may 
have there delivered, correspond with those which he 
has expressed in his other compositions, I have made 
frequent references to the rest of his writings, and par- 
ticularly to his commentary on Visun’v, which is a 
very excellent and copious work, and might serve, like 
the Mitdcshara, as a body or digest of law. 


All the works of greatest authority in the several 
schools which hold the Mitácshara in veneration, have 
been occasionally made to contribute to the requisite 
elucidation of the text, or have been ‘cited when necese 
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sary for such deviations from its doctrine, &s it has been 
judged right to notice in the annotations. It will be 
sufficient to particularize in this place the Viramitrédaya 
before mentioned, of which the greatest use has been 
made; that compilation conforming generally to the 
doctrines of the Mitdcshara, the words of which it very 
commonly cites with occasional elucidations of the text 
interspersed, or with express interpretations of it 
subjoined, or sometimes with tbe substitution of a 
paraphrase for parts of the original text. All these have 
been found useful auxiliaries to the professed commen- 
taries and glosses. | 


This brief account of the works from which notes 
have been selected or aid derived, will sufficiently make 
known the plan on which the text of the Mitácshara 
and that of Jimu’TA-v A/HANA have been translated and 
elucidated, and the materials which have been employed 
for that purpose. It ishardly necessary to add, by way 
of precaution to the reader, that he will find distinguish- 
ed by hyphens, whatever has been inserted from the 
commentaries into the text, to render it more easily 
intelligible; a reference to the particular commentary 
being always made in the notes at the foot of the page. 


Concerning the history and age of the authors whose 
worksare here introduced to the attention of the Ænglish 
reader, some information will be expected. On these 
points, however, the notices, which have been collected, 
are very imperfect, as must ever be the case in regard 
to the biography of Hindu authors. 


VIJNYA'NE'S'WARA, of ten called VIINYA’NA-YOGi, the 
author of the Mitdéeshara, is known to have been an 
ascetic, and belonged, as is affirmed, to an order of 
Sannyusis, said to have been founded by Sar:cara- 
ACHARYA. No further particulars concerning him have 
been preserved. A copy of his work has indeed been 
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shown to me, in which, at its close, he is described as a 
contemporary of VICRAMA'DITYA. But the authority of 
this passage, which is wanting in other copies, is not 
sufficient to ground a belief of theantiquity of the book; 
especially asıt cannot be well reconciled to thu received 
opinion above noticed of the author’s appertaining to a 
religious order founded by SANCARA-A’CHA’RYA, whose 
age cannot be carried further back at the utmost than a 
thousand years. The limit of the lowest recent date 
which can possibly beassigned to this work, may be more 
certainly fixed from the ascertained age of the commen- 
tary; the author of which composed likewise (as already 
observed) the Madana-paryata, so named in honor ofa 
prince called MADANA-PA‘LA, apparently the same who 
gives title to the Madana-vinoda, dated in the fifteenth 


“century of the Sumbat era It may be inferred as 


probable, that the antiquity of the Mitácshara exceeds 
500 and is short of 1000 years. If indeed DHa’RES* 
WARA, who is frequently cited in the Mitdcshura as an 
author, be the same with the celebrated Ra’JA’ BHOJA, 
whose title may not improbably have been given to a 
work composed by his command, according to a practice 
which is by no means uncommon, the remoter limit will 
be reduced by more than a century; and the range of 
uncertainty as to the age of the Mitácshara will be 
contracted within narrower bounds. 


Of Jimu’TA-VA/HANA as little is known. The name 
belongs toa prince of the house of SiLa’RA, of whose 
history some hints may be gathered from the fabulous 
adventures recorded of him in popular tales ; and who 
is mentioned in an ancient and authentic inscription 
found at Salset.t It was an obvious conjecture, that the 
name of this prince might have been affixed to a treatise 
of law composed perhaps under his patronage or by his 
directions. That, however, is not the opinion of the 


* 1431. Sambat, answering to A. D. 1375. 
+ Asiatic Researches, Vol. L. p.557. 
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learned in Bengal; who are more inclined to suppose, 
that the real author may have borne the name which is 
affixed to his work, and may have been a professed 
lawyer who performed the functions of judge and legal 
adviser to one of the most celebrated of the Hindu sove- 
reigns of Bengal. No evidence, however, has been 
adduced in support of this opinion ; and the period when 
this author flourished is therefore entirely’ uncertain. 
He cites several earlier writers ; but, their age being not’ 
less doubtful than his own, no aid can be at present 
derived from that circumstance, towards the determina- 
tion of tne limits between which he is to be placed. His 
commentators suppose him in many places to be occu- 
pied in refuting the doctrines of the Mitacskara, Proba- 
bly they are right ; it is however possible, that he may 
be there refuting the doctrines of earlier authors, which 
may havesubsequently been repeated from them in the 
later compilation of VIJNYA'NE'S' WARA. Assuming, 
however, that the opinion of the commentators 1s cor- 
rect; the age of Jisru’ra-vA’HANA must be placed 
between that of Visgnya’/NE’s’'waRra, whose doctrine he 
opposes, and that of RAGHUNANDANA who has followed 
his authority. Now RaGHuNANDANA’S date is ascer- 
tained at about three hundred years from this time; for 
he was pupil of Va‘supr’va Sa’RVABHAUMA, and stu- 
died at the same time with three other disciples of the 
same preceptor, who likewise have acquired great cele- 
brity, viz., SÍRÓMAN'I, CRISHN’A’NANDA, and CHAI- 
TANYA: the latter is the well known founder of the reli- 
gious order and sect of Vuishn'aras sO numerous in the 
vicinity of Calcutta, and so notorious for the scandalous 
dissoluteness of their morals ; and, the date of his birth” 
being held memorable by his followers, 1t 1s ascertained 
by his horoscope, said to bestill preserved,as wellas by the 
express mention of the date in his works, to have been 
1411 of the Saca era, answering to Y. C. 1489: conse- 
quently RaguunanpAna, being his contemporary, 
must have flourished at the beginning of the sixteenth 
century. 
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work of the Marahatta law, have been translated ; but as 
yet we have no translation of the Smriti-chandrica, the 
foundation of the Dravadalaw. All we know of this work 
has hitherto been gathered from the replies of the Pundits 
whom the Courts were required formerly to consult when 
doubtful points of Hindoo Law arose. We understand that 
a translation of the Chandrica is in course of preparation, 
and if well executed, will enable the Indian Lawyer to 
determine, better than he is at present able, the exact 
degrees of difference prevailing in the various schools which 
have acknowledged the doctrines of the Mitdéceshara as 
their guide. 

The original translation of the Jimw'ta-vahana and 
the Mitdcshara was first published in Caleutta in 1810, and 
subsequently re-published in Madras in 1822. Both 
publications were quarto editions and contained no index, 
and both being out of print the publisher has been induced, in 
consequence of the frequent calls he has had for the work, 
to offer a re-print to the public. By the advice of gentle- 
men of high standing in the profession he has adopted the 
octavo size, but, notwithstanding, has preserved the original 
paging unaltered, so that the present can as readily be 
referred to as the former editions. An index has also been 
added with the view to add to the utility of both works, 


W. SLOAN 
March; 1867. 
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OFf all the original Hindoo Law Treatises hitherto translated more 
especially as respects inheritance, succession, partitions, and the 
rights incidental to those subjects, the Ji'mu'ta-va'hana and the 
Mita'cashara stand pre-eminent. Both have been translated by 
H. T. COLE8ROOKE, whose accuracy, so far as our researches extend, 
does not appear to have ever been called in question. The Jimu’ta- 
va‘hana contains the principles of the Bengal school, and is of 
paramount authority wherever the doctrines of that school prevail 
The Mita'cshara represents the doctrines of the school of Benares, 
and although it differs in certain points from the school of Bengal, 
the difference is not so great as is commonly supposed. These two 
books are the principal authorities to which English authors, writing 
on the subjects of which they treat, refer, and although the Digest of 
JAGANNATHA is more elaborate and professes to contain the opinions 
of the earlier sages and to expound their meaning, that work has not 
attained the celebrity either of the Ji’mu'ta-va'hana or the Mita'c- 
shara, to which the Court have always given the preference. In 
Bengal the Ji’mu'ta-va‘hana is held in the greatest reverence. In the 
rest of India, except in those parts where the doctrines of the 
Mit’hila’ and Maraha’tta schools prevail, the Mita'cshara is equally 
respected. In fact, the doctrines of the Mit’hila’ and Marahatta 
schools are based on the Mita’cshara, which has also influenced the 
Dravada school. The Vivadha chintamani, the principal authority 
of the Mit’hila’ and the Mayukha, the leading work of the 
Maraha'tta law, have been translated ; but as yet we have no 
translation of the Smriti-chandrica, the foundation of the Dravada 
law. All we know of this work has hitherto been gethered from the 


replies of the Pundits whom the Courts were required formerly to 
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consult when doubtful points of Hindoo Law arose. We understand 
that a translation of the Chandrica is in course of preparation, and 
if well executed, will enable the Indian Lawyer to determine, better 
than he is at present able, the exact degrees of difference prevailing 
in the various schools which have acknowledged the doctrines of the 
Mita'cshara as their guide. 


The original translation of the Jimu'ia-va'hana and the 
Mita'cshara was first published in Calcutta in 1819, and suqsequently 
re-published in Madrass in 1822. Both publications were quarto 
editions and contained no index, and both being out of print the 
publisher has been induced, in consequence of the frequent calls he 
has had for the work, to offer a re-print to the public. By the 
advice of gentlemen of high standing in the profession he has 
adopted the octavo size, but, notwithstanding, has preserved the 
original paging unaltered, so that the present can as readily be 
referred to as the former editions. An index has also been added 
with the view to add to the utility of both works. 


W. SLOAN. 
March, 1867. 
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DAYA-BHAGA. 


A TREATISE ON INHERITANCE, 


BY JIMUTA VAHANA. 


CHAPTER I. 


Partition of Heritage defined and explacned. 


Two periods of partition of the Father's 
wealth. 


1. Partition of heritage, on the subject of 


which various controversies have arisen 
among intelligent persons (not fully com- 
prehending the precepts of Menu and the rest) should be 
explained for their information. Hear it, O ye wise! 


1. Subject pro- 
osed. p 


f i 
2 DAYA-BHAGA OF CHAP. 1, 
2. Partition of 2. First, the term Partition of Herit- 
heritage, described > 6 . 
by Na eona ao a ESO ddyabhdga) is expounded and, on that 
head of actions. subject, Na’reDa says, “ Where a division of 
Annotations. 


2. Division of the eslute.) Partition is an act adapted to ascertain pro- 
perty; as will be subsequently explained. Division of patrimony by sons, or a 
distribution of which they are the makers. is partition of heritage. The wealth, 
in regard to which that is especially instituted, or is executed by the persons 
making it, with one accord, or by the intervention of arbitrators or the like, is 
denominated by the wise a subject of litigation. Such is the construction of 
the text. S/ricristin’s. 

Or the meaning may be, in a controversy or law-suit wherein partition of 
patrimony is instituted by sons, the subject of litigation is entitled division of 
heritage. ACHYUTA. 


Cuu'pa'max'I, and the rest of the commentators on JÍMU'TA-VA'HANA’S 
treatise, exhibit many variations in the reading and interpretation of the passage 
here cited from Na'ReDa; and have entered into long disquisitions on the dif- 
ferent expositions of the text. The principal disagreement is in regard to the 
relative pronoun.* ‘There is not, however, any essential difference in the re- 


sults of the various interpretations. 


Some, observes S/ricrisitx’a, interpret the pronoun (yatra) in the causa- 
tive seventh case, making it relate to the term “topic of litigation,” and they 
thus explain the text: * That subject of controversy, on account of which a 
‘division of patrimony, or distribution ‘of it by lots, is executed by sons, has 
‘been termed partition of heritage.’ 


Mane’s’wara, who adopts this interpretation, states the consequent mean- 
ing thus: ‘that topic of litigation, which consists in the ascertainment of 
‘ property whether effected by arbitrators or by the parties, and, for the sake of 
‘which ascertainment, a division of patrimony is-executed by sons, suchas cast- 
‘ing of lots or other act separating property, is called by the sages partition of 
‘heritage.’ 


Taking the pronoun in‘ the nominative case, either by so reading it, or by 
the license which justifies anomalies in sacred writings, the passage is by some 
explained (as is remarked by commentators) ‘ the division of patrimony, which 
‘is instituted by sons, is called partition of heritage.’ 


After noticing the various readings, S’Ricrisun’a adds, ‘certain writers, 
‘huweyer, expound the term patrimony, in the distributive sixth case. Accord- 
‘ingly, the import of the text, consonantly to their opinion, is “tue portion of 
gies es paternal ee for which a partition is instituted by sons, is division 
« “ of heritage.” Agreeably to this interpretation, likewise, the wealth must be 
‘understood to be the subject of the action.’ i 


* Most copies and quotations of the text read it yatra, “where” or “in which.” 
But some read yattu ; and others yastu ; “ but which.” 


+ The author of the Diya rahasya gives the preference to this interpretation. 
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“the paternal estate is instituted by sons, that becomes a 
“topic of litigation, called by the wise Partition of Herit- 
e age.” * ; 


3. What came from the father is “paternal :” and 
3. Expositionof this signifies property arising from the 
his text. __ father’s demise. ‘The expressions “ pater- 
Perec eae nal” and “ by sons” both indicate any rela- 
to the goods‘ofany tion: for the term “ partition of heritage 
relation. is used for a diyision of the goods of any 
relation by any relatives. Accordingly Na’repa, having 
premised ‘ partition of heritage” as a topic of litigation, 
2) shows, under that head of actions, the distribution of 
effects left by the mother and the rest.f So Menr, like- 
wise, premising inheritance,t but without cinploying the 
word father or any other specifie term, propounds the divi- 
sion of effects of any relative. 


4. The term “heritage,” by derivation, signifies “ what 
4. Derivationof 18 given.” However, the use of the verb 
ddya, heritage, from (dá) is here secondary or metaphorical ; 
ere since the same consequence is produced, 
namely, that of constituting another’s property after annul- 
ling the previous right of a person who is dead, or gone into 
retirement, or the like. But there is no abdication of the 
deceased and the rest in regard to the goods. 


> . g 

5. Definition of 5. Therefore, the word “heritage 

heritage. is used to signify wealth, in which pro- 
Annotations. 


4. Heritage signifies “ what is given.” ] Since the verb to give signifies 
the will “be this no longer mine,” which has the effect of vesting pro- 
perty in another ; and since that cannot exist in the proposed case, therefore it 

ere merely signifies any act which has the eftect of vesting property in another, 
such as the demise of the former owner, his retirement, &c. ACHYUTA. 


There is not in this instance a relinquishment on the part of the person 
deceased, or retired, &c., consisting in the will “be this no longer mine,” and 
operating to annul the former property. RAGH. Dáyutatwu. 


5. “Heritage” is used to signify.) The term heritage signifies by accep- 
tation property vested in a relative, in respect of wealth, in right of relation to 
ixs former owner (as son or otherwise), on the extinction of his property. 
Racy. Ddyatatwa. - 


*Na/aepa, 13. 1, + Na'rsna, 13. 2. Vide Infra, Ç. 4. Sect. 2. § 13. f MeEnv, 9.163. 


4 DAYA-BHAGA OF HD. | 


perty, dependent on relation to the former owner, arises ou 
the demise of that owner.* 


6. Is the partition of heritage a splitting of the divid 

6. Partition ig €d thing into integrant parts ? Or does par- 
not a splitting of tition consist in the chattel’s not being 
the chattel; novthe united with the heritage of a co-heir? The 

paration of it Oye 5 : Z 
from the co-heir’s first position is not correct; for the herit- 
goods, age itself would be destroyed. Nor is the 
second accurate: for, though goods be conjoined, it may 
be said, “ this chattel, which was before parted, is not my 


“property, but my brother’s.” 


7. Nor can it be affirmed, that partition is e distri- 
aay. bution to particular chattels, of a risht 
E oI ees vested in all the co-heirs, through the ee 
righttoparticulars. ness of their relation, over all the goods. 
For relation, opposed by the co-existent claim of another 
relative, produces a right (determinable by partition) to por- 
tions only of the estate: since it would be burdensome to 
infer the vesting and divesting of rights to the whole of the 
paternal estate ; and it would be useless, as there would 
not result a power of aliening at pleasure. 


8. The answer is: Partition consists in manifestingt+ 
8. Definition of [or in particularizing{] by the casting of 
partition. lots or otherwise, a property which lad 


Annotations. 
6. The heritage itself would be destroyed.| Meaning an inheritance con- 
Sisting of an individual, as an ox, a slave, or the like. If divided by a distribu- 
tion of parts, the destruction of it would be the consequence. Mauer’s’wara, 


7. Nor can it be affirmed.] The author here censures the doctrine of 
the Mitdeshara. Racu. on the Dayabhdga. 


He canvasses the opinion of the Mait'hilas. Maun’s’wara. 


8. Partition consists.) RaGHUNANDANA, in his Déyatatwa, quoting Jimu’ta- 
Va HANA’s definition to refute it, has a little varied the terms of it, by blending 


* Or according to another reading of this passage, “on the extinction of his 
ownership.” For in some copies, and in certain quotations of the passage, it is written 
tat swimydpgramé ; and several of the commentators appear to have so read it. But 
MaudrE's'WARA states this as the sense of the phrase, and the other tat swémyuparamé 
as the original text. 

+ So the term, here employed, is explained by CHU'DA'MAN’I. 

t Acuyura and S8’ricrisuy’s expound the term “making it positive, that a certain 
thing appertains-to a certain individual.” 


oe | 
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arisen in lands or chattels, but which extended only to a por- 
tion of them, and which was previously unascertained, being 
unfit for exclusive appropriation, because no evidence of any 
ground of discrimination existed. 


(A 
Ba 


Annotations. 


both the explanations proposed by that author (§ 8 and 9). “Some,” he says, 
“allege, that partition, which takes place by reason of the co-existence of other. 
“relatives, [who have an equal right of succession*] is a particular ascer- ~ 
“ tainment of property arisen in lands or chattels, (extending to a part only, 
“but unfit for special use and appropriation, because grounds of discrimination 
“are wanting ;) by the casting of lots or other means, which determine, that a 
“ particular chattel belongs to a particular person.” To this he objects, that 
s the definition is not accurate: for how may it. be certainly known, since no . 
“text declares it, that the lot, for each person, falls precisely on that article - 
“ which was already his? Again, if wealth be gained, after the father’s demise; 
“ by a brother using one of two horses which belonged to the father, it is uni- 
“ versally acknowledged, that two shares of it appertain to the acquirer; and 
“ one to any other co-heir. In sucha case, when the original property is subse- 
“quently divided, if that very horse be obtained by the acquirer, then, accord- 
‘ing to the opinion of those who affirm partial rights, the horse was alread 
“his; why then should another brother share the wealth gained by him? But, 
«if the horse be obtained by another co-heit, equal participation of wealth so 
“acquired would be proper, since it is gained by the personal labour of the one 
“ and by the work of a horse belonging to the other.” 


RAGHUNANDANA then states his own definition, “ But, in fact, partition is 
“a distributive adjustment, by lot or otherwise, of the property of relatives 
“vested in them, over the whole wealth, in right of the same relation, upon the 


“extinction of the former owner’s property. ‘The vesting and divesting of pro- 


“ perty oyer the whole estate are inferred, in like manner as the divesting of 
44 partial rights over portions, and vesting of a common right over the whole, 


* gre deduced in the instance of re-union of co-heirs,” 


S’rickisHy’a, in his commentary on the work of Jimu’ra-va'HANA, endea- 
vours to repel RaGuuNaNDANa’s objection. He cites his reasoning nearly in the 
exact words, and replies, ‘ The objection, which is thus proposed by the learn- 
“ ed author, is not right. For, according to the opinion of those who contend 
“for the doctrine of partial rights, undivided is the sense of the term 
“common: and, since the nature of it is not changed by denying a general 
“right, the objection, alleged by the opponent, cannot be valid.” 


After thus endeavouring to vindicate his author, S’ricrisHyn’s ‘proceeds 
to state the concurrent opinions of HARINA'T'HA, VIJNYA'NE'S'WARA, Va'CHESPATI 
Misra, and others, who maintain, that “ partition does annul a previous right 


ET Sy Le POW, 


# So the sentence is supplied by the commentator Ca’s'IRA’MA Va'CHESPATI, who 
remarks, that the observation in the text is made, “because no partition would be 
necessary, were there no other relative.” j 9 


3) 
+ As used in texts concerning participation in acquired property. For example, 
“ When a man acquires wealth by valour, relying on any common vehicle or weapon, 
* the brethren shall be sharers in it.” This note is suggested by an equivalent insertion 
in the passage itself, as quoted by the commentator on the Déyatatwa. 


at nore 
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9. Or partition is a special ascertainment of property, 
9. Its literal or making of it known [by reference of a 
meaning. particular share to a particular person.” | 


10. Even in the case where a single article, as a 

M helena: female slave, a cow, or the like, is com- 
tion holds good in MON to many, the property 1s severed by 
the ie cers of a separate use, in carrying burdens, or in 
GU aa milking, during specific periods, in turn, as 


Annotations. 


and become the cause of new property, as inferred “in the instance of partition 
made by a father :?’ adding reasons, which are similarly cited by the commenta- 
tor on the Dayatatwa, with the remark, “that the opinion delivered by Ra- 
« gppxanpaNna is conformable to that doctrine.” Whence also JAGanna’T'Ha, 
in the digest of Hindu law, concludes, that ‘“ RAGHUNANDANA’S opinion is 
indirectly admitted even by S’ricrisHn’s.” 


9, OF partition is, §c.] This abridged definition of partition is intended 
by the author, for a literal interpretation of the term vibhaga, conformal aly with 
its derivative sense; assuming, that the radical verb, bhaj, signifies to make 
known; either “ because roots have numerous significations, according to the 
remark of ACHYUTA; or “ because that import 1s deducible from the proper 
«meaning of theeverb bhaj, to serve or adore,” as stated by Maur’s’ wara in his 


note on this passage. 


By reference of a particul 
completes the sentence. He 
« nifies the casting of lots or other opera 
« the right.” 

40. As directed by Vriitaspatr. | RAGHUNANDANA, in the Déyatat-va, citin 
the same text as propounding a distribution | by Gre of time, remarks, 
that ‘the rise and extinction of various periodical rights ie ; 1e same individual, 
‘ must evidently be here admitted: or else a restriction of the gener al propert y 


‘vested in all.’ 


ar share to a particular person.) So S’ricrisun’s 
adds “the making of property known, here, sig- 
tion tending to the ascertainment, of 


“Tf the articles be sold by the possessor during his own 
« turn, without the consent of the other periodical owners, does not the buyer 
« obtain the complete property for all the periods ? He replies, “ No: such in- 
“terest only as the vender held, is vested by the purchase in the buyer; and 
“thus the purchaser, standing in. the place of the seller, has the use ofthe 
« article in turn with the other proprietors.” 


c Tn the houses of the several co-heirs successively.” | According to some 
copies of RAGHUNANDANA'S Déyatatwa, the reading is “ on successive days” ding 
diné, instead of grihé grthé “ in the houses successively. But the latter is the 
reading of the passage as cited in other compilations. The whole passage, as it 
noted by Jimu’Ta-va’Hana, consists of portions of three different 


ticrtsHy’A asks, 


is here 3 ig © 

stanzas nich in Vatiaspatr’s text are remote and in a reversed order ; accord- 

ing to the quotation of the text in the Smriti-Chandricá, Calpataru and 

Retnacara. 

SO ae CN 
3 


* S'RÍCRISHN’A. 
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the right to which Givected by Vkimaspars. ‘(A single female 
may be shared as “‘ Slave should be employed on labor in the 
provided by VxI- “ houses | of the several co-leirs] successive- 
MAS EERI “ly, according to the number of shares :— 
“and water of wells or ponds is drawn for use according 
“ to need [without stint |—such property [as is regularly not 
« divisible] should be distributed by equitable. adjustment ; 
“else it would be useless [to the owners.”} These three 
half stanzas occur in many places, [as quotations from this 
author; though not found in their regular order [in his, In- 
stitutes of Law.*] | 


11. Does it not follow from the text of Na’repa, (“let 
11. Partition “ Sons regularly divide the wealth when 
does not egeate “< the father is dead”) which authorizes sons 
rieh to divide their father’s effects after his de- 
cease,t that sons have not property therein before partition ? 
aor can partition be a cause of property, since that might 
be misunderstood as extending even to the goods of a 
stranger. 


12. The answer is this : since it is the practice of peo- 

12. But the de- 
mise of a relation ly after the demise of their father or other 
ial oe predecessor ; and the right of property is 
acknowledged to vest without partition in the case of an only 


Annotattons. e 


1X. Does it not follow, §c.] Does partition ascertain a pre-existent right ? 
Or does it create the right itself? To both these doctrines objections are here 
proposed. Sons have not property before partition: for the father’s property, 
suggested by the relative case in the phrase, “their father’s effects;” is an 
obstacle to it. Consequently partition cannot be the ascertainment of a pre- 
existent right. S’Ricrisuy‘a. 


Therefore, the property of the father, though deceased, would subsist until 
partition took place. Such is the import of the objection. Admitting this, and 


the inference that property arises from partition alone, and that the father’s- 


property is thereby divested; what harm ensues? The author replies, “ parti- 
tion cannot be a cause of property.” MAHE'S'WARA. 


Nor can it extinguish a former right. For it might else be supposed, that, 
if strangers cast lots for the goods of one with whom they are unconiected, the 
‘property of the owner would be thereby annulled, and the right vested in the 
strangers. S’ricrisHn’a. 


*® S’RicRisHN’a. + Na’repa, 18. 2. 


ple to call an estate their own, immediates | 
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son ; the demise of the relative is the cause of property. 
Consequently there is no room for any misconstruction. 


13. Acquisition is the act of the acquirer ; and one, 
13, Acquisition Who has the state of ownership dependent 
of property by on acquisition, is the acquirer. Is not birth, 
pih therefore, as the act ef the son, rightly 
deemed his mode of acquisition ? and have not sons, con- 
sequently, a proprietary right, during. their. father’s life, 
[even without his being degraded or otherwise disquali- 
fied ;*] and not by reason of his demise ? and, therefore, is it 
declared “in some cases birth alone [is a mode of acquisi- 
« tion,+] as in the instance of a paternal estate.” 


14. That is not correct: for it eee Mexv and 
. the rest. “ After the [death of the] father 
4, Sh tob $ 
ai A cae “and the mother, the brethren, being as- 
position. “sembled, must divide equally the -paternal 
“estate: for they have not power over it, whilo their 
“ parents live.”} 


15. This text is an answer to the question, why parti- 

; tion among sons is not authorized, while 
15. Menu, (§ yO 3 Fa; 3 a 

14) denies the their parents are living : namely ‘“ þe- 


gon’s right in his “cause they have not ownership at that 
father’s life-time. ie 


16. It should not be argued, that the text intends 
HERS test) want of independence, like another passage 
eannotintendmere Of the same author, concerning acquisitions 
dependence and hy a wife or son :§ for there is no evidence 
oontrok . of property then vested ; but, in the other 
instance, dependence is rightly supposed to be meant, since 
property is suggested by the phrase “what they earn” or 
acquire. 


mhe eon 17. Besides, it would contradict re- 
property in his vealed law, if these persons had not owner- 


Annotations, 


17. Besides, it would contradict the revealed law.) It would contradict 
those passages of Scripture which prescribe certain fasts and other religious 
rites to be observed by women. Mann’s'waRa. 


# $/nicrisun’a furnishes this clause. 
+ Supplied on the autkority of S'‘ricrisun’s and other commentators. 
t- Menu, 9. 104. ` § Menu, 8. 410. 
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own enincterern:, Ship even in that which is by them earn- 
wh = . oila . . > 

siteto his perform. €d ; Since religious rites, enjoined by holy 
ance of religious writ, and which must be effected by means 
gE VET, of their own wealth, would be prevented. 


18. Dr’vaua, too, expressly denies the right of sons 

E in their fathers wealth. “ When the 
denies the son’s “father is deceased, let the sons divide the 
right in the goods < father’s wealth : for sons have not owner- 


f his father y aii : 3 6 
E E A a ship while the father is alive and free 


“ from defect.” 


19. Besides, if sons had property in their father’s 

19. No autho. Wealth, partition would be demandable even 

rity declares a against his consent: and there is no proof, 

right by birth. that property is vested by birth alone ; 
nor is birth stated in the law as means of acquisition. 


Annotations. 


Neither should it be argued, that the religious rites may be accomplished 
with goods given for the purpose by the husband or father, &c. For, on that 
supposition, the husband’s relinquishment would vest property in his wife. 
But, in like manner as the right vests in him immediately upon his wife’s 
receipt of anything from another person, so does it vest in him on her receipt 
of goods from himself. S’ricuiIsuy’A. 


18. Free from defect.) RaGuuNnanpsana, in the Ddyatatwa, interprets 
“ free from defect,” not degraded, and cites Na‘repa (13.3.) “Tf the father 
“be lost, or no longer a householder, &e.” § 32. 


19. Nor is birth stated in the law as means of acquisition.) The author 
apparently alludes to a passage of Gautama cited in the Mitácskara, and 
which canes declares “ by birthsalone a man takes ownership of wealth : 
“ so the holy instructors maintain.” Accordingly the commentators, ACHYUTA, 
and S’ricrIsuy‘a, question the authenticity of the text: and indeed it is not 
found in Gavtama’s Institutes. S’ricrisun’a says “the text of GAUTAMA, 
“ which is cited in the Mitácshara, is unauthorized; or, if it be authorized, it 
“relates to the case of one, whose father dies while the child isin the mother’s 
“ womb.” This commentator adds as a reason, “ Else a father, who had male - 
“issue, would not be independent in regard to his own goods.” He subjoins an 
interpretation similar to that, which occurs in the Déyatatwa of RaGHUNAN= 
DANA, where the passage is explained in an entirely different sense upon an 
altered reading of it: and, after proposing another exposition of it, he con- 
cludes thus : “ It must be therefore understood to be the implied sense, that, 
$ because the relation of birth is superior to every other, a son, standing in 
i that relation, has the right of succession to his father’s wealth immediately 

on the extinction of his father’s right.” = ° 


1 RAGHUNANDANA'S interpretation is this. ‘ The text of Gautama, which is 
cited inthe Mitéeshara, signifies, ‘‘ the venerable teachers maintain, that, on 
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n i 20. In some places it is alleged : but 
wae elaonnch there, by the mention of birth, the relation 
demise of the of father and son, and the demise of the 
father, are causes father are mediately indicated as causes of 


ty. 
of property prop erty. 


/ 


21. The right of one may consistently arise from the 
f a, oA Nal ; 
AERE tay ze of another : for an express passage of 
accrue to one by the law is authority for it ; and that is ac- 
act of another; as tually seen in the world, since, in the case 
in donation. fel Ac } ra? €, 1 é 
l of donation, the donee’s right to the thing 
arises from the act of the giver ; namely, from his relinquish- 
ment in favor of the donee who is a sentient person. 


22. Neither is property created by acceptance ; since 
Rett bee it would follow, that the accepter was the 
ofa gift is not the glver : for gift consists in the effect of 
cause of property. raising another's property ; and that effect 
would here depend on the donee, in like manner as a, vo- 
tary, though making a relinquishment of a thing offered to a 
deity, is not a sacrificer ; but the priest alone is so deno- 
minated, as performing the act of presenting its relinquish- 
ment, which act was the purpose of the 

For gift precedes ceremony termed a sacrifice. Besides the 


Recep Yenc, word gift occurs i 
Un, 1 S urs In passages of law as sig- 
nifying something antecedent to acceptance. 


Annotattons. 


<“ the extinction of the father’s property, his son, not an ae 

ee Pli eoad, because sons have a right tothe wager sel, may 
« « father by the very pognon of pie b y which they are hig issue, and which 
«ig superior to every opens Ze AueR. alt does) not mean, that sons have a 
‘ right by birth in their ens ee vie while his own Property in it subsists ; 
* for that would contradict the text of Dr/vana.’ y ? 


ces.) Thatis, in som . 3 
20. In some places J; ihe e books, birth is so ved, An 
authentic passage of this import, by a worldly writer, does ocon! ori No Wy 


21. From petingenehinent ce eager of a sentient person.] Since no right 
of ownership arises from mere relnquishment, such as the letting loose ofa 


at a funeral,] the author adds the condition «< Juig 
young pale person.” ET, condition “ in favor of cne who 


“is a Ben 

22. The word gift occurs m pussages of law.) The particul sage of 
law which i3 here instanced, and the Initial words of ial EAN EA by the 
author, is completed, with some variation, by. the commentators, ACHYUTA, 
G‘nicetsun’a and Maue’s'wara. “ Intending in his mind a proper object of 
« hig liberality, let the giver pour water on the ground [to ratify his donation. 
«The ocean has its bounds ; but a gift has no termination.” 
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23. Is not receipt acceptance ? for the affix, in the 
K TASE DETENIR Te re ; 
03. A doub, WOTd swicdra, implies a thing becoming 
proposed. How can What it before was not ; and the act of 
the property pre- making his own (swan curvan) what before 
cede the appropria- . . PRE 
aie was not his, constitutes appropriation or 
acceptance (swicdra.) How then can pro- 
perty be antecedent to that 2 


24. The answer is, though property had already 
24. Answer. Re- arisen, it is now by the act of the donee, 
Bee alee subsequently recognizing it for his own, 
meqiisition o rendered liable to disposal at pleasure : 
not creating pro- and such is the meaning of the term ‘ ac- 
ete ees ceptance’ or k. appropriation.’ From its 
j À _ association with teaching, and assisting at 
sacrifices, _, receipt (pratigraha) is, without question, a mode 
of acquisition, though it do not immediately create property : 
for, in the case of assisting at sacrifices and so forth, pro- 
perty a wealth so gained arises solely from the gift of the 
reward. 


25. Or the survival of the son, at the time of his 
95, Survival father’s demise, may constitute his acquisi- 
may constitute the tion. Besides, in the case of goods left by 
right ofsuccession. a brother or other relative, the property of 
Either that, or the rest of the brethren or other heirs, must, 
demise, must doso. J owevyer reluctantly, be acknowledged to 
arise either from his death or from the survival of the 
rest at the time of his decease. 


26. MENU, be- 26. Hence [that is, because property 
fore cited, declares jg not vested in sons, while the father 


Annotations. 


23. The affix implies.) The affix Chivi, which affects the first member of 
the compound term ona bears the import here stated. 
26. Recites partition.] The recital of partition is intended as an indica- 
tion of property arising at that period. . S'RÍCRĪSHN’A. 
By the peen above cited (Menu, 9. 104.) it is not understood, that par- 
. tition must be made on the death of the father : but it is signified, that pro- 
perty, which authorizes partition, takes effect from his demise. MAHE'S'WARA. 
If property be truly vested at that period, then partition at pleasure fol- 
lows of course. 
An explanatory recital is introduced, for greater clearness, where the same 
result was already obtained from reasoning or authority. CHutma’man’1. 
For a precept teaches only what was not otherwise known, Mamr’s‘wara. 


# MENU, 10. 76. and many similar passages, in which these are mentioned, hat 
three modes of earning wealth, 
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property, on the lives,” or because property is not by birth, 
et sual but by survival,t or because the demise 
tion then. ` 7 of the ancestor is a requisite condition,{ | 
the passage before cited,§ beginning with the words “after 
“ the [death of the] father,” being intended to declare pro- 
perty vested at that period, [namely, at the moment of the 
father’s deceasel|] recites partition which, of course, then 
awaits the pleasure [of the successor.} For it cannot be 
a precept, since the same result [respecting the right of 
partition,? at pleasure,**] was already obtained [as the 
necessary consequence of a right of property. ] 


27. Nor can it be a restrictive injunction. For, as 
oF He suse that is contrary to the text of Menu, 
enjoins partition, ither let them thus live together ; or 
nor restricts it to Jet them dwell apart for the sake of reli- 
thaitin; “ gious merit ;’tt and as it produces visible 
consequences only [not any unsecn or spiritual result,{{] it 
can neither be an injunction for an immediate partition, nor 
a limitation of the time. 


28. Besides, partition would be admissible, only at 
98. Itwouldbe the moment immediately following the 
a limitation to that father’s decease and not at any later pe- 


articular mo- ó 5 2 ts 
renee riod ; for there is not in this instance, as 


Annotations. F 


27. Nor can tt be a restrictive injunction.) If it can he understood as a 
precept, it should not be taken as an explanatory recital. -It may therefore be 
a restrictive injunction. Apprehending this objection, the author obviates it. 
S'BÍCRÍSHN’'A. — 


Tt cannot be an injunction ; for Mrnv, by authorizing their living together, 
gives a sanction to their omission of partition. MAHE'S'WARA. 


Being followed by no spiritual consequences attendant on the performance 
or on the omission of it, partition cannot be restricted even by a hundred texts. 
S’/ricrisHn’a. 


The option cannot be restricted by a hundred passages. CHU'DA'MAN'I. 


28. Besides partition.| Supposing it to be a limitation of time intended 
tor spiritual ends; the author proceeds in his reasoning, Time subsequent to 
the father’s deceaso may be the moment immediately following it, or any time 
subsequent. On the first interpretation, the author says, Partition would be 
admissible only at the instant immediately following it. The condition being 


® S'RÍCRÍLHN'A and ACHYUTA. + CHU’ DA'MAN’I. t MAHE'’s'WARA. 
§ Menu, 9. 104. vide Supra. § 14. || So all the commentator. interpret this 
T CHU'DA'MAN'T. _ i #¢ MAHE'S'WARA. passage. 
++ Menu, 9. 111. vide Infra. § 37. Tt S’Ricrisun’a. 
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; in that of a sacrifice on the birth of a child, 
Or woùld be su- aetas j 

perfluous if taken an Objection analogous to the hazard of the 

with greater lati- new born infant's life : aud partition to be 

i _ made at any time after the father’s demise, 

while the sons live, and at their pleasure, is already obtain- 

ed [as a necessary result of obvious reasoning, without need 
of a special precept for the purpose. *] 


29. Therefore, the text of Menu must be argued [by 

29. Tt cannot YOut[to intend the prohibiting of partition, 

intend a prohibi- although the son’s right subsist during the 

ama @ther's life of the father. But that is not main- 

; tainable. For it would thus bear an im- 
port not its own. 


30. Menu cor- 30. Hence the texts of Menu and the 
rectly Interpreted, yest jas Dr/vaLa §18t]must be taken as 


` Annotations. 


exclusive, it would be inadmissible ata subsequent period. Might not parti- 
tion nevertheless take Place at a subsequent time, in like manner as the sacri- 
fice directed to he performed when a child is born, and which should accord- 
ingly be celebrated immediately after the birth of the infant, is deferred 
until the period of uneleanness end ? The author replies to that. Since the 
period of uncleauness begins immediately after the section of the naval string, 
the sacrifice should be first performed like other rites on the birth. But 
Gonurta directs, that the breast shall he given after the section of the string : 
and if that be deferred for so long a time, the infimt’s throat will be parched 
and his life endangered, On account of this objection, a postponement takes 
place. But uo such objection cxists in the present instance. 


f Taking the second interpretation ; partition after the death of the father 
is at the pleasure of the successor. Thus, since sons have not right of owner- 
ship priov to their father’s demise, partition could not be then supposed ; 
and it follows, even Without a precept declaring it, that the time for partition 
must be subsequent to his decease. The limitation is therefore superducus. 
S’ricrisun’ A. i 


ə Hee hye ; l ; ie 

25. Tt would thus bear an import not its awn.| The words *“ may divide 
Sefian é | wee È $ S S { ? 
“afler the death of the father” would signify, differently from the obvious 
import of the verms, * may not divide while he lives.” © S/RICRĪSIIX’A. 


30. One position is conveyer bu the terms, §¢.) One position, namely, the 
want of right, during the parent's life, is expressed by the terms of the text: 
It is con red = č t ; ~ OPCI om 

§ conveyed by the words “ thev have not power, de.” The other, namcly. 
ownership after the parent's demise, is ce Import. deducibile from the right of 
partition, S’ricntsin’a, ial 


* S’nicrisun’s, 
$ STE ` 5 i 
i + So S’rferissy’, Supplies the text MAES waga says, “by yen, who avei 
pYopenby dependent ou birth,” 
$ RAGRUNANDANa 
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iw showing, that sons have not a right of 
Enon oe rae ownership in the wealth of the ‘living pa- 
life of parentsrand rents, but in the estates of both when de- 
affirms it after ceased. One position is conveyed by the 
aeae terms of the text; the other by.its import. 


31. Mere demiseis not exclusively meant for that 
intends also the state of a person degrad- 
81. Demise in- 4 SAT oe) 
clades other causes ed, gone into retirement, or the like ; by 
of divestiture of reason of the analogy, as occasioning an 
property: extinction of property. 


32. Accordingly Na'ReDa says: “ When the mother 

s2. Na'repa “ is past child-bearing, and the sisters are 

enumerates seve- ‘¢ married, or if the father be lost, or no 

ral. “ longer an householder, orif his temporal 
« affections be extinct.”™ 


33. “ Lost” signifies degraded : “ no longer a house- 
c 7) b . 
AE gees tt io holder,” having quitted the order of a 


plained. householder.t If the reading be “when 
Variousreadings “he is exempt front death,” then the sense 
noticed. is ‘ when being exempt from death (that 


22 


“igs alive,) he is devoid of affections. 
the reading is unfounded. 


The variation in 


Annotations. 


31. Gone into retirement or the like.) The order of a hermit, as well as 
the extinction of worldly affections, is here comprehended under the term “ or, 
the like.” - S'RÍCRÍSHN’A. ' ; ' 

32. Accordingly Na' REDA says.} For since partition is recited, being here 
understood from the preceding passage in which it was premised, (NA'REDA, 
13. 2.) this indicates the departure of property from the father and the rise of 
property vested in sons. S‘RicrIsny’a. 

— 33. Lost signifies degraded, §c.| RAGHUNANDANA, in the Dayatatwa, copies 
the first part of this gloss; and adds ‘therefore, if the right of property be 
‘annulled by death or by degradation, or by quitting the order of a house- 
‘ holder, sons are entitled to partition; and so they are, even though the right 
‘of property remain, if the father be devoid of wish for wealth which apper- 

‘ tains to.him.’ 

t The concluding part of Jimu’Ts-va'HaNa’s gloss is construed by Manp’s’- 
WARA aS censuring the reading which had been just mentioned. But most 
commentators understand it as an allusion to another not specified. ACHYUTA - 
remarks, that three several variations of the text are exhibited in the Pracása 
and other compilations. According to the first (nivritté chá'pi raman'dt), the 
meaning is “if he be destitute of virile power.” ‘In the two last (nirapécshé 


* Na’rewa, 13. 3. i f j 

+ The commentators notice another reading of this passage : grthast' hás'ramás’- 
avan'é, “not preserving the order of a householder ;’ instead of grikast hás rama- 
rahité. © withont the order of a householder.’ | f 
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34. Here also, to show, that the son’s property in 

BV ate . their father’s wealth arises from such 

_ 34. By authoriz- 7 5 : > 

ing partition, he Causes as the extinction of his worldly af- 

gees Propoiy fections, this one period of partition, known 
o be rested. È : feet AE 

Ssh to be at their pleasure, is recited explana- 


Annotations. 


cha's'aran’é and niraslé chapyas'aran'é) both first terms have the same import 
with the concluding term. ‘The variation in the reading is groundless, says 
this author, being Wanting in many books. 


The reading preferred by Jiaru’Ta-va'HANA, and in which he is followed by 
RAGHUNANDANA, is vinashté vdpy as'aran'é “lost, and no householder.” The 
variation, noticed by him in the text, is nivrittté vá'pi maran'at, “ exempt 
from death ;” and the authority for it is Heia’yup'a, according to a remark 

‘ of Cran’p‘r's'wara in the Vivadda retnacara. 


S‘ricrisun’s observes, ‘when such is the reading of the third verse of the 
, Stanza, then it is an epithet of “one devoid of affections.” The author uses 
“the words, “when” and “then” to indicate hisdisapprobation. The reason 
“is, that the epithet is superfluous.’ The author’s‘allusion toa reading not 
specified is referred by this commentator to one of those exhibited in the 
r4 racás'a, as before mentioned : viz., nivritté vápiraman'át. ; 

But the author of a commentary bearing the name of RAGHUNANDANA, CON- 
siders the author's censure as relativo to a term in the text, nishprihé (devoid 
of aifection) a supposed reading for vinasht'é (lost.) This however appears to 
be a mistake, as is remarked by Acuyura, for no such reading occurs. 


In the same commentary it is further observed, that, in the Vivéda Chin- 
timæn'i, the text is read ntorittó raman'é cha'pi, (when the sexual passions 
have ceased.) The remark is true. But that is only a transposition of the 
common reading (nicritté chá'pi raman'é) which occurs in the Mitéeshara and 
many other compilations, and which is defended by the author of the Virami- 
iródaya against Jinru’?a-va/aNa’s supposed rejection of it, or of the equivalent 
reading (wivrtité cha! pi raman'at.) 


__ The author of the Diya rahasya follows the reading ascribed by CHan’- 
p’p’s' WARA to HEIA'YUDHA and noticed by Jimu'ta-vs‘irana, He says ‘while 
‘ the father is exempt from death. that is, alive, there are two periods of parti- 
"tion: one, “when the mother js incapable of bearing issue ;” the other, 
*** when the father is devoid of affections.” He guotes JÍMT'TA-VA'HANA’S read- 
i ing of the text and interpretation of it ; and proceeds thus : “Tf the father be 
‘s no householder, that is, if he become an auchorct or ascetic, and “if he be 

devoid of aficctions,? if he do not care for his wealth; if there bea relinquish- 

; ment on his part through aversion from trouble, though he continue to 

bea householder ; then, the father’s voluntary relinquishment, his quitting 

‘the order ofa householder, and his degradation from his class, are declared to 
be causes of annulling his property.’ 


ys > > . . . . eo i 5 
There are other Vatiations in tke reading of this important text. whichi 
a er ee to notice, as they do not coneérn Jimy 'TA-VA'HANA'S expo- 
sition of it, 


_ 84. To show, dej Literally “ From showing” fjnyapanat) » that is, 
for the purpose of showing’ Grudpandyt.) S'riektsny’s, y 
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torily : for the recital is conformable to the previous know- 
ledge ; and the right of ownership suggests that know- 
ledge. 


NA 


35. Since any one parcener is proprietor of his own 
wc wealth, partition at the choice even of a 
35, Partition É A D 
may be demanded single person is thence deducible ; and 
by any one of the concurrence of heirs, suggested as one case 
corone: of partition, is recited explanatorily in the 
text “ the brethren being assembled, &e.”* Else, since 
assemblage implies many, there could be no distribution 
between two ; for no passage of law expressly propounds a 
division. between two co-heirs. 


36. Is not the eldest son alone entitled to the estate, 

on the demise of the co-heirs? and not the 

s6. Is not the rest of the brethren ? for Menu says: 
frst, bom iby “ The eldest brother may take the patri- 
aa 6) “mony entire; and the rest may live 
‘<6 under him, as under their father.”t And 
jiere eldest intends him who rescues his father from the 
hell called Put st and not the senior survivor. “ By the 
« eldest, as soon as born, a man becomes father of male 
« igsue, and is exonerated from debt to bis ancestors ; such 
‘a son, therefore, 18 entitled to take the heritage. That 
«son alone, On whom he devolves his debt, and through 
« whom he tastes immortality, was begciten froma sense of 


Annotations. 


In the manner before explained; by means of declaring partition. 
ACUTA. 


Mhe recital is conformable to the previous Ikenowledge. | Tow is it a recital 
hat was known to be at their will; since willis not even mentioned P 
of X hor replies, “ Tt is conformable to the previous knowledge.” With- 
The a! there is no partition - therefore, by declaring partition, ‘will is sug- 
py i The recital of partition conforms to that. DMbaur’s'wara. 
gested. ; 


as At the choice of a single person.) At the choice of one out of many. 
ACHYUTA. 

Since he has full power in right of ownership, partition by the choice of 
one an inference of reasoning. S'RÍCRÜSHN’A. 

1 


9g, Who rescues his father from the hell Put.) This is an allusion toa 


passage of MENU and others.§ Vide Infra C. 11, Sec. I, § 31. 


Di vide É + Menu, 9. 105. 
J plesu, 9. 104. vide Pupra. § 14. Ek Peaks. Ser 
t Vide Infra. ©. 5, $9. WC Li, Scc.1,§ 31. § Menu, 9. 188. Visux’v, 19. 
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| kay >` no ` = + - 
duty : others are considered as begotten from love of plea 
KSU C 


37. Not so: for the right of the eldest | to take charge 
37. No. Buthe, ©! the whole] is pronounced dependent on 
or any capable the will of the rest. Thus Na’repa says : 
prothen may as «© Let the eldest brother, by consent, sup- 
ment withthe cm- “port the rest, like a father ; or let a 
Ae rest. “* younger brother, who is tapable, do so 
eoa > “the prosperity of the family depends on 
‘ability.’ t By consent of all, even the 
Mesu authorizes youngest brother, being capable, may sup- 
pparation of co- port the rest. Primogeniture is not a posi- 
ih tive rule. For Menu declares: “ Either 
“let them thus live together, or let them live apart for the 
“sake of religious merit: since religious duties are multi. 
“ pled apart, separation is, therefore, lawful.”t By the 
terms “together or apart,” and “ for the sake,” he shows 
it optional at their choice. 


a 


e 


38. Thus there are two periods of partition: one, 

, A Ay Lses ° 1e 

38. Twoperiods When the fathers property ceases; the 

of partition are ad- other by his choice, while his right oh pros 
mitted. perty endures. 


Annotations, 


88. Thus there are two periods of partition.) Alihough the annulment o: 
the father’s property, by his own relinquishment, must necessarily be ad- 
mitted, in the instance of partition by his choice ; since partilion, mentioned 
by the author, could not else take place ; nevertheless two periods are stated 
hy discriminating the cessation of property from the will to divide iż. In fact. 
since it is an easier explanation, the period when the father’s right ceased 
without special intention of investing another with the property, is the only 
reason of the son’s suvcession to the heritage. There are not two periods or 
succession : for that would be a troublesome exposition. This mode of inter- 
preiution is consonant to Cuu'pa'way’l's opinion. S'RÍCRĪSHN’A. 


The notion entertained by a certain writer, that the only period is when 
the father’s property ceases, must be rejected as absurd. Achviva. 


But whex vhe father, for the sake of obviating disputes among his sons. 
determines their respective allotraents, continuing however the exercise of 
power over them, that is not partition : for his property still subsists, sinre 
there has been no relinqnishment of iton his part. Therefore, the use of the 
term partition, in such an instance, is lax and indeterminate. S/icrfsun‘a. 


* Menu, 9. 106 & 107, Vide Infra. ©. 11. Sect. 1, § 32. 
+ Na’rupa, 18, 5. t Menu, 9. 111. 
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39, But three periods must not be admitted; one, 
whert-a father dies ; another, when he is 

39. Not three 5 f : 
periods; reckon- devoid of worldly regards, and the mother’s 
ing for one, the courses have ceased ; and a third by his 
S NEIRE own choice, while the mother continues to 
inclinations cease, be capable of bearing children, and the 
e ob at father still retains temporal affections. For, 
ing more issue. if the cessation of the mother’s courses be 
joined, as a condition, with the extinction 

of the father’s worldly inclinations, it might be concluded, 
that partition could not take place among sons, however 
desirous of it, when the father becomes a hermit (his tem- 
poral propensities being extinguished ;) since the cessation 
of the mother’s courses cannot yet have happened [while 
she is still between thirty and forty years of age:*} for the 
nubile age, as ordained by Mexv,t is twelve years for a 
girl to be married to a man aged thirty, and eight years 
for one to be espoused by aman aged twenty-four ; and 
the age prescribed for entering into another order is fifty 


years. 


40. Ifit be said, the extinction of passions, without 

es Vege ED condition annexed to it, marks the 
Sh S period for a division of the father’s estate : 
that is denied ; for it might be thence in- 

ferred, that partition would not take place, although the 


Annotations. 


39. But three periods must not be admitted.) The author here opposes the 
doctrine maintained in the Miticshara ; as is remarked by the commentators 
ACHYUTA, S’ricrisuy’a, and MAHE'S'WARA. ; 


S’nicrisun’a observes on the author’s argument: ‘ Since a damsel, twelve 
‘ years old, being married to a man aged thirty, will be only thirty-two year 
‘ of age when he is fifty ; and a girl of eight, being espoused by aman of twenty- 
‘four, will have attained only thirty-four years when her husband reaches 
‘ fifty ; it must follow,’ says the author, ‘that partition could not take place 
‘But this reasoning is not accurate: for the postponement of partition is 
t admissible, lest sons born after his retirement, if his passions be not extin- 
‘ guished, and his wife accompany him to the wilderness under the option allo-ved 
‘by the law,{ should be thus deprived of a maintenance. But, if he retire to 
‘ the wilderness at the later period déscribed by the legislator,|| there is nothing 
‘to prevent partition at that time, since thecessation of the mother’s courses 
‘must have previously taken place.’ 
* S’picrisHn’a. t Menu, 6. 3. 
+ Ment, 9. 94. || Meww, 6, 2. 
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father were a degraded person, if he were not at the same 
time devoid of temporal regard. 


41. Four periods 
must else be admit- 
ted : viz.demise, de- 
gradation, disre- 
gard of worldly ob- 


‘41. But, if this be pronounced to be 
another period of partition, then four dis- 
tinct periods would arise: 1, the demise 
of the father ; 2, his degradation ; 3, his 


jects, choice. disregard of secular objects ; 4, his own 
choice. i 
42. The alleged power of sons to make a partition, 


when the father is incapable of business 
[by reason of extreme age, &c.*] has been 
asserted through ignorance of E 
sages of law [to the contrary.] Thus Ha- 
Rita says : “ While the father lives, sons 
“ have no independent power in regard to 
“ the receipt, expenditure, and bailment of 
“ wealth. But, if he be decayed, remotely 
“ absent, or afflicted with disease, let the 
“eldest son manage the affairs as he 
pleases." So S'axc'na and Lic’urra explicitly declare : 
“ If the father be incapable, let the eldest manage the 
“ affairs of the family, or, with his consent, a younger 
“ brother conversant with business. Partition of the wealth 
“does not take place if the father be not desirous of it, 
“ when he is old, or his mental faculties are impaired, o1 
“ lis body is afflicted with a lasting disease. Let the eldest, 
“like a father, protect the goods of the rest ; for ithe sup- 
“ port of | the family is founded on wealth. Phey are not 
“independent, while they have their father living, no! 
‘while the mother survives.” 


42. The son's 
power of making a 
partition, in case of 
thefather’s incapa- 
city, is an erro- 
neous supposition : 
contrary to express 
passages of Ha’- 
RITA, S‘anc'Ha, and 
LIC'HITA. 


43. Which for- 43. These two passages, En rran 
bid panimon partition when the father ts incapable 


Annotations. 

42. Thus Ha'ri'ra says.) The passages, cited in the text, have heen aie 

translated, in conformity to the interpretations of JÍMU'TA-VA HAN v's pene 

tors; they are differently explained by other compilers ; and in some place 
read differently. 

5 . sepretae 4 PAT 

43. Andit wus by mistake, that it was written.) It does not clear ly appear 

where Jimu’ra-va'ana found the reading which he here censures. UHUDA- 


* S'RÍCRİSHN'’A, J POT es NAE A 

+ In the Firdda-retnacara this is read Cimadáné, © if he be prodiga , (or bes y 
wealth, according to his mere pleasure ;) and the Pracús'a is cited for the ot ier 
reading, Cáman diné “as he pleases. (or with the Mther’s consent.) if be bs 
decared (that is, poor),.” 


eds 
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such case,and pro- of business, or when he lavours under 
vie S of a lasting disorder, direct, that the eldest 
in eee SOR should superintend the househola, or a 
reading noticed. younger son who is conversant with busi- 
ness. The text last cited, therefore, runs 
« not if the father desire it not ;” and it was by mistake 
that it was written “if he be incapable of business, par- 
« tition of the wealth takes place, &c.” 


th Two periods , . 44 Therefore two periods only are 
we ackowledged: rightly affirmed: one, when property ceases 
Free crest by the owner's degradation from his tribe, 
ceases: 2nd, when sregard of temporal matters, or actual 
be chooses to di- demise; the other by the choice of the 


vide. , : 1: : ; 
father, while his property still subsists. 
45. The restric- 45. The condition “when the mo- 
gion © concerning 


“ther is past child-bearing,” regards 


Annotations. 


wan, ACHYUTA, and S’ricrisyn‘s, understand the erroneous reading to have 
consisted in the substitution of one phrase for the other (cdrydéeshamé pitari 
instead of na twacdmé pitari.) But Manw’s’wara supposes the error to have 
eonsisted in the interpolation of the erroneous passage, including the words 
- partition of the wealth.’ According to him the text means “ not if the father 
«desire not, when he ïs old, &e.” (ha twacámé piteri) ea the words “ partition. 
-- of wealth if he be incapable ef Susingss” (edrydchamé pitari vict'ha-vibhag ah} 
are an interpolation which is here ned, Neither of these variations 
occur in the text, as cited by the authors of the Calpataru, Retnécara and 
Viramitrédaya ; who all agree with Jimu’Ts-va'Hana in the reading of this 
passage. Buta different text is quoted from S'anc'Ha in the Mitúcsharu 
Smritichandricd, Chintiman%, Mayucha, and Viramitrodaya ;+ and its import 
is the reverse of the one above cited. “ Partition of wealth takes place, though 
« fhe father be not desirous of it, if he be old, or his mind be perverted, or his 
~ hotly be afflicted with a lasting disease.” The author of a commentary on 
the Daya-bhaga, to which RaGHuUNANDANA’S name is affixed, supposes that to be 
the reading to which Jimu’ta-va'uana here alludes; censuring it as an 
erroneous quotation in the Mitácshara. i 


45. When the mother is past child-bearing.) Mother hére denotes gene- 
rally any wife of the father. S’nicrIsHy’a. 


Since the condition is stated by way of illustration, it intends generally 
the impossibility of further male issue. If therefore it be possible, that the 
father should have issue by another wife, partition should not be made. 
ACHYUTA. - 

Even then, when the father’s wife is incapable of bearing issue, partition is 
by the father’s.choice. S!ricrisuy’a. ; l Ñ 


® Na‘ REDA, 13. 3. 
+ It is ascribed to Ha'ri’ts, instead of 'S'axc ns- hy the compiler «f the Vuava- 
hea. Mandeha 


i i 
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the fathers wife wealth inherited from the paternal grand 
poma Tcpable of father. Since other children cannot be 
regards the patre borne by her, when her courses have ceas 
ine ed, partition among sons may then take 
place : still, however, by the choice of the father But, if 
the hereditary estate were divided, while she continued to 
be capable of bearing children, those, born subsequently, 
would be deprived of subsistence. Neither would that be 
night : for a text expresses, “ They who are born, and they 
“who are yet unbegotten, and they who are actually in the 
“ womb, all require the means of support : and the dis 

“ sipation of their hereditary maintenance is censured.” 
46. It is because there are two periods of partition, 
46: Pessages of IN the case of the father’s wealth, ae 
the law intimate Ment, Gavrama, and others, avoid the word 
one period ofparti-  « dead,” and use the term “ after." Since 
ty ceases; dan the father’s right then ceases, the term 
prayer cals “after” is employed to express that sense. 
of the owner. 1 Teves E gk cod E period of partition. 
Another, regulated by his choice, while he does retain 
worldly affections, is indicated by the text “ ason born after 
“the division, &e.”{ a A 
47. The condition “and when the sisters are married |l 
does not intend a distinct period, but 1n- 
47. Therestric- culcates the necessity of disposing of them 
Wonconeerinethe in marriage : as the text of Na’REDA, 
inenleates the obli- “ What remains of the paternal inherttance 
gation of disposing“ over and above the father’s obligations 
age, like an et. “and after payment of his debts, may be 
tion concerning “ divided by thé brethren ; so that their 
Gores OE UN Ora er AREE TEO A debtor ;”§ is intend- 
ed to inculcate the obligation of paying the 

father’s debts, not to regulate the time of partition. 


) Annotations. j 
à 46. This % ane period of partition.) The period when property ceases, is 
one of the periods of partition. The other, different from the cessation of pro- 
perty, is the moment of the father’s choice. S/rickIsun’a. 
Jt is the moment of his will to divide his property. ACHYUTA. 
47. Over and above the father’s obligation.) Or sums, of which payment 
had been promised by him. ACHYUTA, EMU) R 
* Vya'sa. The close of this passage is read otherwise in thé Mitéicshara, Snviti- 
síra, Pracds‘a, Chintúnan’i, &c., viz, “ No gift or sale should be made.” °RaGHuNAN- 
bana in the Ddyatatwo, S'RicRisHN’A, and Vipya‘va CuEspati in the Ddyu®rakasyu, copy 
Jiwu’ta-VA‘HANA’s roading of the passage. 
+ Menu, 9. 104. Gaurama, 28. 1. + Menu, 9. 216. Ni’reps, 13. 43. 
|| Na‘repa, 13. 3. § Na‘’kepa, 3. 32. 
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48. From that text of Na’rxba, it results, that co- 


. 48. For the 
father’s debts must 
be discharged, or 
be apportioned on 
the co-heirs; be- 
fore partition of his 
wealth: And the 
mother’s debts, be- 
fore her goods are 
divided; as: Ya’s- 
NYAWALCYA directs. 


heirs, making a partition, may apportion 
the debts of their father or other predeces- 
sor, with the consent of the creditors, or 
must immediately discharge the debts. 


` For such is the purpose of ordaining a par- 


tition of the residue after payment of debts. 
Accordingly Ya’snyawaLcya propounds 
the distribution of a mother’s wealth, re- 
maining over and above her debts. 


“ Daughters share the residue of their mother’s property, 


“ after payment of her debts : 


and the male issue, in default 


“ of daughters.”* This will be fully considered under the 


head of debt. 


49. 
49. The restric- 
tion concerning 


daughters may re- 
gard the succession 
to their mother’s 
goods. 


50. Conclusion. 
The periods for 
dividing the fa- 
ther’s possessions 
are two. 


49. The mother’s effects. | 


Or the restriction may signify, that the mother’s 


effects should be shared by the sons, if their 
sisters have been given in marriage : but 
if they be unmarried, the inheritance is 
held in common with them. This will be 
explained in due time. 


50. Itis thus established [by reason- 
ing, as well as by positive law,$] that two 
periods exist for the partition of wealth ap- 
pertaining to a father | whether acquired by 
himself or inherited from ancestors. | 


Annotations. 


Other than such as were received by her at her 


mæ riage : for it will be shown, that the son’s right of succession to such goods 
is subsequent to the daughter’s son. S/ricristn’a. vee 


50, It is thus established, fe.) When partition is made by the father. hi 
choice only is requisite, if the estate were acquired by himself; but if it be ae 
estate inherited from ancestors, his will, joined with the circumstance of the 
mother being past child-bearing, is required. S’Ricrisiin’a, Diiyoeramea. a 


* Ya’rsyewabcrva. 2. 118. Vide Infra. C. 8. § 4. 
+ The author refers to his treatise on debt, which is not extant ;-if indeed it 


were ever completed 
+ See chapter 4. 


s S’picristn 4 © Mase’s’wana 
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CHAPTER - I. 


Partition made by a Father —of property 


ancestral, and of Ats owm QOJULSUÉLONS. 


1. Íx the next place, the period for the distribution of 
l. Vrřmasrarr 2 estate left by a paternal grandfather or 
authorizes parti- other ancestor, is propounded. On that 
ae qe sera subject VRÝHASPATI says, “On the demise 
no more issue may “‘ Of both parents, participation among bro- 
be expected. “thers is allowed: and even while they 
“are both living, it is right if the mother be past child- 
“ bearing. =- 


»2. This passage does not relate to the father’s wealth ; 

2. This relates for the text, concerning the exclusive right 
al age ete of a son born after partition,[ would be 
For the restric. Without relevancy: since there can be no 
tion concerning the son born when the woman is past child- 
wife being passed bearing. Nor can it be supposed to relate 


child-bearin 2 ; 
gards that. S T% to the mother’s goods : for she would thus 


Annotations. 


1. Ifthe mother be past child-bearing.) The word mother intends a step- 
mother also: for there is an equal possibility of her bearing other sons. From 
the mention of the mother’s being past child-bearing, it appears, thas the text 
relates to the grandfather’s estate, not the father’s: for the succession of a son 
born after partition is in this case provided for. Racu. Dayatatwa. 


ë Vide Infra. C. 3. § 1. + Menu, 9, 216. Na’rena, 18. 44. 
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be stript of her wealth. The condition, that she be past 
child-bearing, must then relate to the estate of the grand- 
father er other ancestor. 


3. Itis no rea- 
son of partition, 1m- 


dependently of the 
owner's choice. 


3. Neither can the circumstance of 
her being past child-bearing, be a cause of 
partition, independently of choice: for there 
can be no partition without a will to make it. 


4. fit be asked, ‘admitting a choice, whose must it 


4, Partition is 
by the father’s 
choice : as intimat- 
ed by GAUTAMA. 


“ be past child-bearing, and he desire partition. 


>. One period 
of partition is after 
ihe death of both 
parents. 


It should not be 
made while the 
mother is living. 


be? The answer is, ‘the father’s; as deduc- 
ed from the text of Gautama: “ After the 
“{demise of the] father, let sons share his 


“estate. Or while he lives, if the mother 
n% 


5. Hence [since such is the import of Vrinaspatrs 


text|] the decease of both parents is one 
period [for the partition of the grand- 
father’s estate :[] and since “ parents” are 
here exhibited in the dual: number, a divi- 
sion of the father’s estate, among brothers 
of the whole blood, ought [in strictness§] to 
be made only after the decease of the 
mother. 


6. The mention of the mother’s demise, does not here 


6. This does not 
relate to her sepa- 
rate property. 


perty. 


another person ; 


imply partition of her goods : since the 
phrase “ even while they are both living” 
cannot relate to the mother’s separate pro- 


It must be understood as relating to the property of 


for the legality of partition in the instance 


of survival is there propounded, (as appears from the word 
even,) in the same case, in which the demise of both parents 
wag declared a reason of distribution. The death of the 
mother must not be expounded as relative to her goods. 
This subject will be fully considered in its Place. 


7. One period 
as above. The 
other by the choice 
of the father, pro- 
vided the mother 
be past child-bear- 
ing. 


# GAUTAMA, 28, 1—2 
§ Mane’s’waka supplies this limitation of the text. 


7. Therefore the death of both pa- 
rents is one period for partition of an estate 
inherited. from a grandfather or other an 
cestor, and the other is by the choice of 
the father when the mother is past child- 
bearing. 


t S’Ricriswy’a. 
{| Chapter 4. 


+ S’RickisHN’A. 
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$. A division of it does not take place without the 
1 fathers choice: since Mexu, NA'REDA, 
ae not with’ Gavrana, Baup’Ha’yana, S'ANC'HA and 
as appears from Lac’nrra, and others, (in the following pas- 
many passages of sages, “ they have not power over it,” 
Ment, &e. pea : : : 
they have not ownership while their 
«‘ father is alive and free from defect,’+ ‘ while he lives, if 
“he desire partition,” f “ partition of heritage by consent of 
“the father,”|| “partition of the estate being authorized 
“while the father is living,” &¢.1) declare without restric- 
tion, that sons have not a right to any part of the estate, 
while the father is living, and that partition awaits his 
choice : for these texts, declaratory of a want of power, and 
requiring the father’s consent, must relate also to property 
ancestral; since the same authors have not separately pro- 
pounded a distinct period for the division of an estate in- 
herited from an ancestor. 


9. The text of Ya/snvawaucya (“ The ownership of 

Gi eee “ father and son is the same in land which 
myawarcta ‘con... Was acquired by his father, or in a cor- 
cerning the equal “‘ rody, or in chattels,”§) properly signifies, 
right of fatherand as rightly explained by the learned Upyo Ta, 
plained. that, ‘when one of two brothers, whose 
‘ father is living, and who have not received 


Annotations. 


9. The learned Unyo'ra.; Itis not agreed, who is the author here cited by 
Jimp’ta-va'Hana. The commentator. Cnu’pa’MAN’I says, ‘some author or 
‘ comviler so named.’ Maus's'wARa retains the name exhibited in the text and 
calls him Upyo’ra. But S'rícrisux'a. hints, that his appellation is Diva'caRa. 
While Acryvta interprets the phrasc as commendatory of an unnamed writer : 
and RaGHUNANDANA, or the commentator who has assumed his designation, 
intimates, that the author himself lis here delivered his own doctrine. Upyo'Ta 
is again mentioned in another place. Vide C. 11, Sect. 6, § 32. 


The text of Ya'snyawatcya is thus expounded in Racnunanpana’s treatise 
entitled Daéyatatwa. ‘In regard to the land, a corrody, or slaves, though ac+ 
‘ quired by the grandfather ; as the father has the property of them, in right 
‘of his: being the person who presents a funeral cblation at solemn obsequies, 
‘so, if his property cease by death or other cause, his sons have a right, though 
‘their uncle survive, to so much as should have been their father’s share.’ 


a M 


* Menu, 9. 104, Vide § 14 + Cited as from Na’rEpa, but is part of a passage of 

t Gaurama, 28. 2. 3 [Dr'yara 

|| EAUD'HA’'YANA, @ S’avc/na, and Lre‘nrra. § Ya'ynvyawarcya, 2, 122. 
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‘allotments, dies leaving a son ; 


A grandson, 
whose father is 
dead, shares with 
hisunclethe grand- 
father’s estate. 


‘has ownership in the grandfather’s estate : 


DAYA-BHAGA. OF CHAP. 1T. 


and the other survives ; 
‘and the father afterwards deceases ; the 
‘text, declaratory of similar ownership, is 
‘intended to obviate the conclusion, that 
‘ the surviving son alone obtains his estate, 
‘ because he is next of kin. As the father 
so have his 


‘ sons, if he be dead. There is not in that case, any distinc- 
‘tion founded on greater or less propinquity ; for both 
‘equally confer a benefit by offering a funeral oblation of 
‘ food, as enjoined at solemn obsequies.’ Such is the author's 


meaning. 


10. And agreat 
grandson, whose 
father and grand- 
father are dead, 
shares the great 
grandfather’s pro- 
perty. 


11. But, 


11. If the text 
be otherwise ¢©x- 
plained, grandsons, 
whose father is 
living, would par- 
ticipate with their 
father and uncle. 


12. The former 
interpretation 
agrees with the 
context. 


13. Corrody, 
mentioned in the 
preceding text. ex- 
pinned. 


12. 


10. Accordingly a great grandson, 
whose father [as well as grandfather*] is 
deceased, is in lke manner an equal 
claimant with the son and grandson. 
For he likewise presents a funeral obla- 
tion. 

if sons had ownership, during the life of their 
father, in their grandfather’s estate, then, 
should a division be made between two 
brothers one of whom has male issue’ and 
the other has none, the children of that one 
would participate, since [according to your 
opiniont] they have equally ownership. 

12. It should not be objected that 
such cannot be the meaning of the text, as 
not being the subject premised : for the 
case of grandsons by different fathers, was 
the proposed subject. 


13. A “ corrody” (§ 9) signifies what 
is fixed by.a promise in this form, “ I will 


Anuotations. 


Was the proposed subject.| It was the subject of the preceding pas- 


sage in Ya'snyawacya’s text. ; 

3. A corrody.| The author explains corrody (niband'ha) as signifying 
any thing which has been promised, deliverable annually, or monthly, or at 
any other fixed periods. S’ricrisHn’a- 

RaGHUNANDANA, in the Dayatatwa, cites from the Calpatary this defini- 
tion, “A fixed amount granted by the king or other authority, receivable 


“ from amine or similar fund,” 


* DViaue’s'wara. 


+ S’ricrisuy’a. t Va‘ixyawateya, 2. 121, 


JIMUTA VAHANA. 27 


14. Chattels in- 14, <“ Chattels.”| From their associa- 
tend slaves. tion with land, slaves must be here meant. 


15. Or the meaning of the text (§9) may be, as set 
Meas, forth by Dua’re’swara, ‘A father, occu- 
may be understood j pied m giving allotments at his pleasure, 
ae eS. te i has equal ownership with his sons ın the 
property ancestral. | paternal grandfather’s estate. He is not 
i privileged to make an unequal distribution 
i of a his choice, as he is in regard to his own acquired 
wealth. 
16. So Visuy’v says, “ When a father separates his 
6. eera “sons from himself, his will regulates the 
with a passage of “ division of his, own acquired wealth. 
LUN ‘‘ But, in the estate inherited from the 
“ grandfather, the ownership of father and son is equal.”* 


17. This is very clear. When the father separates 

17, The father his sons from himself, he may, by his own 

may-distribute his Choice, give them greater or less allotments, 

| ge Settusthions as if the wealth were acquired by himself : 
1e pleases, but not ; “ps , , s 

dite weaken ase but not so, if it were property inherited 

from the grandfather ; because they have 

_ an equal right to it. The father has not in such case an 


unlimited discretion. ° 


18. Hence [since the text becomes pertinent by taking 

Tae ihe ibe it in the sense above stated et or because 
trine of the Mitde. there is ownership restricted by law ın res- 
shara, &e.,concern- pect of shares, and not an unlimited discre- 
ae Ge ae tion ;{] both opinions, that the mention of 
like ownership provides for an equal divi- 


Annotations. 


14. Slaves must be meant.) Immovables and bipeds are mentioned 
together in a subsequent text. From that association, it is inferred, that the 
term chattel here intends biped or slave. CHU'DA'MAN'I. 

For if the term intend substance in general, the mention of land and 
corrody, and the specific notice of chattels, would be superfluous. AcHYUTA. 

15. As in regard to his acquired wealth.| He may not in this case, as in 
the distribution of his own property, (for there he had the option,) give unequal 
shares to his sons. Déyatatwa. N 

18. Both opinions ought to be rejected.) The opinions, here rejected, are 
those of the author of the Mitáeshara and others. S’ricrfsun’a and ACHYUTA. 


* Visun'U, 17. 1—2. Vide Infra. § 55 and § 76. 
_ t S’ricrisuy’a and Acnyrta, t MAHE'S'WARA. 
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Wie sion between father and son in the case of 
son, and the right of "i iein 
the latter to require property ancestral, and that 1t establishes 
partition, is rejected: the son’s right to require partition, ought 

to be rejected. | 


19. Other texts 19. Other texts should be explained 


similarly forbid an - N RA i 
equal division. In the vV ery Same manner. 


20. Itis consequently true, [since tlie texts above cited 
do not imply co-ordinate ownership,*] that 

20. The father 1 i EN 
takes a double the father has his double share of wealth 


Phenes usual;and inherited from the grandfather or other 
ae a Nai is by ancestor; and that a distribution takes 
place at the will of the father only, and 


not by the choice of his sons. 


21. “If the father recover paternal wealth [seized by 
21. A passage “ Strangers, andt| not recovered [by other 
of Mexe and “ sharers,{ nor by his own father,|] he shall 


VisHN’'U,exempting one . ó z 
from partition the < NOt, unless willing, share it with his sons: 


patrimony recover- ‘‘ for in fact it was acquired by him.” In 


d by the father, : b 
unless by his free RIS passage, Muu and Visuy'u, declaring 


will, does not au- that he shall not, unless willing, share it, 
thorize the sons to because it was acquired by himself, seem 
demand partition Harpe KIE iT h ’ 

of other patrimony thex eby to intimate a partition among sons 


agåinst his will. even against the father’s will, in the case of 


Annotattons. 


19. Other texts.) A text of VRÝÍHASPATI, concerning the equal power of 
father and son over property movable or immovable, acquired by the grand- 
father, is here alluded to. Mane’s’wara. 

Such text must be interpreted as forbidding an equal distribution of the 
grandfather’s roperty, among the grandsons, by their father. S'nricrfsuw’a. 

20. Has his double share.) It is true, that he has two shares, since pas- 
sages, which will be hereafter cited, authorize him to reserve a double allot- 
ment when partition is made in his life-time. S’Ricrtsun'a, Cuu’pa'man’l, and 
ACHYUTA. 

At the will of the father.) By the text of Gautama before cited (§ 4), parti- 
tion depends on the father’s choice. S/ricrissn'a, &c. 

21. And not according to his own pleasure.) Not according to his mere 
will: but as choice governed by dread of sin inclines. Thus ib must be un- 
dérstood, that, if they be able to subsist by other means, there is no offence in 
his giving them no share cf land or similar property recovered by him. For 
it is the unequal distribution of patrimony rot so retrieved, that is prohibited. 
S'RÍCRİSHN' s+ 


* ACHYUTA, + S’Ricrigan’s. f S'RÍCRİSHN'A and Acuyuta, || MABE'S'WARA. 
q Menv, 9, 209. 
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hereditary wealth not acquired [that is, recovered,] by him. 
But here also, the meaning is, that a father, setting about 
a partition, need: not. distribute the grandfather’s wealth, 
which he retrieved : but must so distribute the rest of it, and 
not according to his own pleasure. Those authors do not 
thereby indicate partition at the choice of sons. 


22. The father has ownership in gems, pearls, and other 


22. Movable, ™ovables, though inherited from the grand- 
though: sale father, and not recovered by him, just as in 
patie eae his own acquisitions ; and has power to dis- 
like new-acquisi- tribute them unequally, as Ya“INYAWALCYA . 
a Be Yanya- intimates, “ The father is master of the 
b \ “gems, pearls, and corals, and of-all [other 
ji movable property :] but neither the father, nor the 

grandfather, is so of the whéle immovable estate.”* 


23. Since the grandfather is here mentioned, the text 
23. His text ex. must relate to his effects. By again saying 
pounded. “all” after specifying “gems, pearls, &c.,” 
l it is shown, that the father has authority to 
make a gift or any similar disposition of all effects, other 
than land, &c., but not of immovables, a corrody and chat- 
tels [2. e., slaves.] Since here also it is said “ the whole,” 
this prohibition forbids the gift or other alienation of the 
whole, because [immovables and similar possessions aret] 
means of supporting the family. For the maintenance of 
i \ the family is an indispensable obligation ; 
AREEN ecu as Menu positively declares, ‘‘ The support 
fama family. ““ of persons who should be maintained is 
i “ the approved means of attaining heaven. 
“ But hellis the man’s portion if they suffer. Therefore 
“ [let a master of a family] carefully maintain them.”}{ 


Annotations. 


By again saying “ all”] Whe separate use of the term “all” must be 
meant to suggest gold and other movables. For it cannot be an epithet of gems, 
&c., since it does not agree in number, S’Ricrist’a. 


* Cite 1 also asa passage of Ya’JnyawaLcya by S’RicrisHn’a, in the Ddyacrama, 
and RA@HUNANDANA in the Déyatatwa. But the quegation in the Mitdcshara, (whence 
it has been evidently taken,) is anonymous. : 

t S’RicrIsHn’a, t Not found in Mrnu’s Institutes. 
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ser GAN Uke 24. The prohibition is not against a 
part of the im- donation or other transfer of a small part 
movables may be not incompatible with the support of the 
aliened, though : : : f tl - 
the gift of the family. For the insertion of the word 
whole be forbid- “ whole” would be unmeaning [if the gift of 


ery even a small part were forbidden.* ] 


25. From the express mention of immovables, a 

SEU oroki prohibition is inferred by the analogy 

bitionregardsland, exemplified in the loaf and staff, against 

pensions, aud the gift or other transfer of a corrody 
saver or of slaves. 


26, But, if the family cannot be supported without 

26. But, if ne Selling the whole immovable and other 

cessary, the whole property, even the-whole may be sold or 

may be sold. otherwise disposed of: as appears from the 

obvious sense of the passage; and because it is directed, 
that a man should by all means preserve himself. 


Annotations. 


25. Theloaf and staff.) This example of analogy, to which frequent allu- 
sion is made in argumentative writings, is variously stated. According to one 
explanation, the reasoning, exemplified by it, is analogy drawn from association. 
According to another, it is an argument a fortiori. A loaf having been left sus- 
pended on a staff, the loaf is missing and the staffis observed to have been 
gnawed by rats : it is concluded, that the loaf has been devoured by them. A’ 
staff being thrust through loaves, these are necessarily brought by bringing the 
staff. Other explanations are given: but the result is similar. S/ricrtsuy’a, 
Mane’s’wara, &c. Also Racun. Diéyatatwa. Vide Infra. C. 3. § 15. in notis. 


A prohibition is inferred.| The prohibition extends to a corrody and slaves, 
hegause they are exhibited in conjunction with land, (Ya’snyawaucya. 2, 122). 
MaAnr’s’WARA, 


Because the three are yoked together. S'RÍCRĂSHN'A. 


. 26. As appears from the obvious sense, §c.| For the obvious sense of the 
passage inculcates the obligation of maintaining the family, 


In like manner, if there be no land or other permanent property, but. only 
jewels or similar valuables, he is not authorized to expend the whole: fer the 
reason holds equally. But the declaration of a power over movables supposes 
the existence 6f both sorts of property. It should beso understood. S’RicrisHy’a. 


® S’ricrisin's. 
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Bo Il should not be alleged, that by the texts of 

27. Texts of Vya'sa (“A single parcener inay not, with- 
Yrs GEN, oy “ out consent of the rest, make a sale or 
E LECON the whole immovable estate, nor 
ing his property. “of what is common to the family.” “ Se- 
4 “ parated kinsmen, as those who are un- 
i separated, are equal in respect of immovables: for one has 
not power over the whole, to give, mortgage, or sell it, *) 
one person has not power to make a sale or other transfer of 


Annotations. 


j 27. It should not be alleged, Şe.) To refute Cuan'pr’/s’wara’s doctrine, that 
gift without the consent of co-heirs, is invalid; and that such gift, though actually 
made, must be sct aside, as the mere semblance of donation ; the author states 
it by way of objection. S'ricrtsuy’a and Acityuta on Ddya-bhuiqn. CA'S'IRA'MA 
on Dayatatwa. 


The author here imagines an objection to the opinion which he himself en- 
tertains, that a gift or other alienation made by an unseparated brother, or 
co-heir, is valid like a transfer mace by a father. Raen. on the 1-iya-bhiga. 


In fact, the requiring of the assent of co-heirs in the case of separated 
brethren, is tor the purpose of ascertaining the fact of partition and settling 
the limits, like the consent of townsmen and neighbours. ‘Therefore the transfer 
is valid without the concurrence of a separated co-heir : as has been shown in the 
Mitácshara. Racun. Dáyatatwa. 


On the question whether goods held in common may or may not be aliened 
by ene of the parceners, some maintain, that joint property may uot be given 
away by one parcener, because joint or common property is mentioned in a 
text of Mrenut among things not fit to be given. It is accordingly declared 
by two passages of Vya’sa,f that a single parcener has not power to make a gift 
or other alienation. The notion of these writers is, that a sale or other transfer 
madeby the will ofa single parcener, is invalid, because all have property in 
the whole wealth ; for they maintain a common right to the whole, vested in 
all. That is wrong : for a common property vested in all is denied by the 
author of the Déya-bidga, because there is no proof of it. S'kicrisHn’s, Dáya- 
crama. 


Separated kinsmen.) This is according to the reading in the Mitácshara, 
Dáya-bhága. Déyatatwa, Viramitrédaya, &. But in the Smritichandricé 
Párijáta, Calpataru, Reinécara, Chintémani, &c., the reading is Dáyadáh 
“heirs,” instead of Sapii'déh, “kiismen.” However, Cuan’p’n's’wara remarks 
that “heir” here signifies son, &c. And the term isso explained by the author 
of the Pracas'a. 

_ ,* Both stanzas are here ascribed by Jinr’ta-va'Hana (and similarly by 
S'ricrisHn’4) to Vya’sa ; but the second is cited in the Retnécara as a passage of 
VRTHASPATI. ? 

t The passage here cited is not fonnd in Mrnv’s Institutes, and is q 1oted by mos: 
ERITA from Vritaseati, The anthor of the Viráda-Chandra has silently intro 
anh Sa Biya which, if genuine, would make it confirm the contrary doc 

: : 18 read by him, the passage in question caumerates void gifta. 

t Cited in the text, ; 
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such property. For here also [in the very instance of land 
held in Common,”] as in the case of other goods, there 


equally exits a property consisting in the power of disposal 
v 
at pleasure. 


gg. But the texts of Vya’sa (§.27,) exhikiting a pro- 
f hibition, are intended to show a moral 
28. They show ee %3 a ; 0 

a moral offence. offence : since the family is distressed by a 
sale, gift, or other transfer, which argues a 
But do not inva- disposition in the person to make an ill use 
lidate the translet. Of his power as owner. They are not meant 

to invalidate the sale or other transfer. - 


29. So likewise other texts (as this, “ Though im- 

ap ye H movables or bipeds have been acquired 

sages mustbesimi- ` by a man himself, a gift or sale of them 

larly explained. « should not be made by him, unless con- 

« yening all the sons,”) must be interpreted in the same 

manner. For here the words “ should” “ be made” must 
necessarily be understood. i 


30. Therefore, since itis denied, that 
30% Theprecept a gift or sale should be made, the precept 
is infringed, but js infringed by making one. But the gift 
the transfer is not fe aie y 
D or transfer is not null: fora fact cannot be 
altered by a hundred texts. 


Annotations, 


98. Not to invalidate the sale. | Since there is not a general property of 
the whole, a community of rights, consisting in there being numerous owners 
to the same thing, does not exist: and community signifies only the state of 
net being separated. But here it isthe notion of the author of the Daya-bhaga, 
who maintains a several right to a part vested in each person, that nothing 

revents a donation or other transfer of the co-parcener’s own share, even before 
artition, since a common property 18 already vested in him. S’ricrisun’a, 
Dayacrame. 

29, Must be understood. } It Should not be asked why may not the words 
-understood be “is” “ valid” or “is” *“ possible” P Were it so, the verb could not 
pe governed by the same term with the participle (“ convening.”) S’RickisHy’a, 
on Daya-bhage. 

30, A fact cannot be alterd by a hundred texts.) If a Brahman'a be slain, 
the precep? “ slay not a Brahmin a,” does not annul the murder: nor does 
1, render the kill’ng ofa Brahman a impossible. What then? It declares the 
sin. RaGu./on Daya-bhaga. 


* S'picrisHn’s. Diyacrama, 
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31. Accordingly [since there is not in such ease a 

$1. This infer. DuUllity of gift or alienation.*} Na’rupa 
ence is corrobo- Says: “ When there are many persons 
raved py a Passage“ sprung from one man, who have duties 
“apart, and transactions apart, and are 

separate 1n business, and cha racter, if they be not accord- 
ant in affairs, should they give or sell their own shares, 


“ they do all that as they pl > e mi i 
) at as ease, for they are masters of 
“ their own wealth.” +t val i y 


ce 


ce 


Annotations 


31. Na'kEDA says.] The passage of Na‘repa’s Institutes, here cited, is 
otherwise interpreted by different compilers ; and is generally understood as 
declaring the separate “and independent right of co-heirs, who have made a 
partition. It isso expounded in the Sirvtichandricd, Retndcara. Chintdman'i, 
Viramitrodaya, &e. But, in the present quotation, it is apparently understood 
as relating equally to divided and undivided shares. 


The author of the Viramitrodaya, giving a summary of this doctrine, 
says. ‘JiMU’TA-VA'HANA, having cited two passages of Vya’sa (§ 27,) affirms, that 
t they are not intended to incapacitate a single co-heir for making a sale or gift ; 
‘since he has property defined to bea power of disposal ut pleasure, in the 
' case of immovables, precisely as in that of other effects; and since those 
‘ texts cannov declare null an actual gift consisting in the relinquishment of 
‘ the property; for the fact cannot be altered by a hundred texts. But the pro- 
‘hibition is levelled against wicked persons, and is intended to declare the 
* alienation sinful, because it is injurious to the family, if there were no suffi- 
‘cient cause for the alienation, such as the distress of the family or the like. 
‘So the texts (§ 29) relative to separated co-heirs must be explained as above. 
* Accordingly Na’repa authorizes generally a sale or any other alienation (§ 31). 
‘ Since the text specifies the reason, “ because they are masters of their own - 
<“ wealth,” it relates to immovables ; for it would else be impertinent. 


S’ricrisun’s and Acnyuva on the Dé ya-bhaga of Jimu'ra-va WANA, and Ca’‘s'T- 
rama on the Dayatatwa of Racuuyanpana, remark on Na‘REpDA's text (13. 43.) 
‘ This relates to gift or alienation by a well disposed man. But the prohibition 
‘ was relative to an ill-disposed person. [Consequently there is no contradiction.t] 
‘It is here expressly declared, that the gift or alienation is valid without con- 
‘sent of heirs. And thus the prohibition of gift or sale of the whole estate, 
‘unless in distress, must be understood as especially regarding immovableg 
‘(land, &c.) rather than chattels (gems, pearls. coral, &c.) But, if this relate to 
‘a man’s own acquisitions, the preceding text, (§ 22) would be impertinent. [For 
‘he had of course power over them, siuce they were acquired by himself.4j”} 


* S’ricrisHn’a and ACHYUTA. 


+ Na‘REDA, 13. 42—43, Several variations occur in the reading of this passage : 
particularly in the third and fourth verses of the first stanza ; as Samyac, well, for 
Prit’hac, apart ; and Crit'yéshu for Carydéshu. 


f Acuyvta. T CA'SIRA'MA on Déyatowwa. 
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32. We resume the subject. Thus, o the reasons 
: before stated, since the equal participation 
face gaye of father and son in the ae fe the E 
(§ 9) bas been father or other ancestor would-be incongru- 
rightly expounded. Ous ;* and since it cannot be intended by 
the text (§9) to confer on sons a right to demand partition ; 
that text must either be meant to prevent an unequal dis- 
tribution depending solely on the father’s pleasure, [accord- 
ing to Dua’re’s’wara’s interpretation ; §15f] or it must 
intend the equal right of a nephew whose father is deceased, 
to share with his uncle; [conformably with the other 
exposition. § 9}.] 
33. Thus [since sons have not power to require parti- 
33. Partition is ton] a division even of wealth inherited 
by thechoiceofthe from the grandfather must be made by the 
father. sole choice of the father. But, with this 
is difference, that it is requisite, the mother 
en the mo- : 
ther is past child- Should have ceased to be capable of bearing 
besring; if the es- jssue : whereas, in the instance of his own 
tate be hereditary. Acquired property, partition takes effect 
Or after the fa- without that condition. But, after the 
ther’s demise. - : 
demise of the father, it takes place equally 
in the case of both sorts of property [the father’s estate or 
the grandfather’s||] without distinction. 
Ba wmneaerioda ht ey Therefore the periods of parti- 
ef partition are tion are two, even in the case of wealth 
two. inherited from ancestors. 


Annotations. 


$2. We resume the subject.) That sons have not aright to participate 
equally with the father in the grandfather’s estate, and that partition is not 
exigible at the will of grandsons, are positions which constituted the subject 
under consideration. Cuu’psa’MAN’I and S'RÍCRĪSHN’A. 

Partition of the estate of a paternal grandfather or other ancestor, was 
the subject. ACHYUTA. í 

Since equal participation would he incongreous For a reason which will 
be subsequently stated. S'ricrisun’a. 

For it is provided by positive institute] ($ 35) that the father shall have 
two shares of such property. Matnr’s’waRra. 

Since it cannot be intended, §c.] For the reasons beforementioned. S/ri- 
eRIsHnéa. 

34. The periods avetwo.| The cessation of the iather’s property, by death 


* Mane’s’wara reads ‘ since the ordaining of equal participation, &c., would be 
‘incongruouc : inserting the word Vid'hána, which is omitted by S’ricriswy’a in his 
reading of this passage. 

p MAHE'S'WABA. t Conformably with Upyo’ra’s exposition. MAHE’'S'WARA. 

§ S'RÍCRÍSHN'A. || CHU'DA'MAN 1. T NAa'rEDA, 13. 12, 
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35. In such case, if the father voluntarily make a 
35: The father Partition with his sons, he may reserve for 
takes a double himself a double share of property ances- 


share of the patri- x : cc 
mony; as ordain. ‘ral. For Vrinaspati, saying “ The father 


ed by Vrtuasratr “ may himself take two shares at a parti- 
and Na'rena. “ tion made in his life-time ;’ and Na’repa,* 
“ Let the father, making a partition, reserve two shares for 
“ himse'f ;” do so ordain, without restriction. 


36. This; 36. Besides, a double share of the 

: is - i : 

firmed by aa grandfather’s wealth is the father’s due by 
` this [followingt] argument. 


37. Deductions of a twentieth part (with the best of 
all the chattels,) and of half a twentieth, 
37. Foranelder and of a quarter thereof, are propounded 


‘brother t E 
baton Mavantenats by a passage of Menu : (“ The portion 


by Ment, “ deducted for the eldest is the twentieth 
“ part of the heritage, with the best of all 
“ the chattels ; for the middlemost, half of that ; for the 


Annotations. 


or otherwise, and the father’s own choice, provided the mother be incapable 
of bearing more children, are the two periods here meant. But in fact, 
whether it bean hereditary estate, or his own acquired property, the time of 
the father’s property ceasing is the only admissible period of partition. The 
distinction is, in the case of dividing the grandfather's estate, that the circum- 
stance of the mother’s being incapable of bearing more children is associated. 
with it. Tkis should be understood ; for, even in the instance of a distribu- 
tion made by the father, his property in the share receivable by his son is 
annulled by his own relinquishment. Else, if the father’s property subsist, his 
goods could not become heritage, nor be subject to partition ; since his sons 
have no previous vested right. S’nicrisuy’A. i 

30. Without restriction.) According to the author’s own doctrine, the 
double allotment concerns hereditary property only, and is consequently pro- 
pounded with discrimination of cases. But, according to the opinion of his op- 
ponent, who admits the double share in the case of the father’s own [acquired] 
property, the allotment of such share is here declared in regard to the grand- 
father’s estate also, since there is no specified restriction of it to the father’s 
wealth. Racu. on Déya-bhaga. 

36. By this argument.) Having in the preceding paragraph shown, that 
a double allotment for the father is ordained by express passages of law, the 
author proceeds to shew by the following reasoning, that, since a double share 
is allotted to tke elder brother, two shares must a fortiori be given to the father 
who is entitled to greater reverence. Maun’s’WaRa. 

37. Middlemost.| Here the word middlemost intends the next after the 
eldest : and those born after him are all comprehended under the term 
youngest. S’RickisHN’a. 


* Na’repa, 13,12, Vide § 46. + CHU'DA’MAN'I, S’Ricrisun’a, &. 
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“ youngest a quarter of it,”*) and shares increased by one 
portion, by half of one, and by a quarter, are propounded 
by other passages of the same author: (“ If a deduction 
“ be thus made, let equal shares of the residue be allotted ; 
“ but if there be no deduction, the shares must be distri- 
“ buted in this manner ; let the eldest have a double share ; 
“and the next born, a share and a half ; and the youngest 
“sons each a share: thus is the law set- 
“ tled.”t) Gautama likewise, after directing, 
that “A twentieth part shall belong to the eldest, besides 
“a pair [of goats or sheep,| a car, together with beasts that 
“ have teeth in both j:. ws, and also a cow and bull ;”f (i. e., 
a pair of goats, or the like, a car with horses or other beasts 
having teeth in both jaws, and a bull together with a cow ; 
all this shall belong to the eldest ;) and after directing, that 
‘‘ cattle blind of one eye, or aged, dwarfish, or disfigured, | 
“shall belong to the middlemost, if there be more than 
* one ;’§ (t. e., aged or old, dwarfish or stunted, disfigured or 
having a distorted tail ; these shall appertain to the mid- 
dlemost, provided the cattle be numerous;) and after fur- 
ther directing, that “ A sheep, grain, iron, a house, and, 
“ together with a cart, one of each sort of quadruped, shall be 
“ given to the youngest ; all the residue shall be equally 
“ divided ;”|| (t. @, a sheep and other things, as speci- 
fied, shall be allotted to the youngest ; but let the brethren 
_ divide equally the whole of the residue ;) has by the follow- 
ing passage allotted a double share to the eldest : ‘* Or let 
“ the first born have two shares, and the rest take one a 
“* piece.” 4] 


and GAUTAMA. 


Annotations. 


A pair of goats, §c.| Or of sheep or other cattle. But kine are separately 
mentioned. S/Ricrisun’a. 

Provided the cattle be numerows.| But if they be few, the distribution 
should be adjusted in proportion to the deduction receivable by the eldest. 
S’ricrisun’a. 

A house.) A habitation other than that which is the father’s abode. 
For so 9’anc’HAordains. S’ricrfsHn’a. 


* Menu, 9. 112. + Menu, 9. 116—117. t Gautama, 28. 5 
§ Gautama, 28, 6. || Gautama, 28, 7—8, T Gautama, 28, 9—10. 
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38. It must not be argued, that the eldest has a double 
38. Not as ac- Share allotted to him as the acquirer of the 
quirer of the wealth. For the allotment of two shares is 
Hh directed “ if there be no deduction :” now a 
deduction could not be supposed in the case of an acquisition ; 
and, since the middlemost and youngest are not, inasmuch as 
they*are acquirers of the property, distinguished from the 
eldest, the assigning of a share and a half, or other less por- 
tion, [as a share and a quarter,*] to them, would be incon- 
gruous, and the use of the term “ eldest,” &c., would be im- 
pertinent. 


39. Accordingly, in the case of a partition between an 

39. Butinright appointed daughter and a true legitimate 
a ate Po Son Menu ordains, “ A daughter having 
who denies tha, ‘| been appointed, if a son be afterwards 
right to the ap- “born, the division of the heritage must in 
pointed daughter. «« that case be equal, since there is po right 
“ of primogeniture for the woman.”+ Thus propounding 
equal partition, because there is no right of primogeniture in 
this instance by reason of her sex, the author thereby inti- 
mates, that a male would have had a double share [in right of 


his being eldest.1 | 


ogee 40. In regard to what is said, that as 
that’ more ie ne; in the instance of the Héldcd, a passage of 
revelation to this effect, “The Hóiácá 


Annotations. 


_ 39. Accordingly.) Since priority of birth determines the right to a supe- 
rior allotment. ACHYUTA. 

Since the right to a double share is founded on primogeniture. S’RicrIsHn’A. 

40. As in the instance of the Hélacd.] The author proceeds to refute 
the opinion of some writer, who reconciles the matter on the principle of the 
reasoning taught under the head of Héldca. Mann’s’wara. 

It is the 8th topic in the third chapter of the 1st book of Jammn1’s Mi- 
mined. Vide Infra. O. 6. Sect. I.—§ 22. 

The Hólácé is the festival ef spring (Vasanta), and is observed by the 
Prachyas. S’nicrfsun’a. 

It is called Hélacé or Hélt. The Práchyas are the orientals contrasted © 
with the Udichyas, or people of the north, and Ddcshin'dtyas, or people of the 
south. The celebration of the Héli is pectliar to the eastern Hidus, as the 
festival or worship of Caranjdrca is peculiar tothe southern Hindus. See 
S‘ricrisun'a, & 


© Sicrisun’a, + MENU, 9,134, Vide Infra. C. 10,§ 2. T RAGH. on Déyacbhga, 
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to be assumed “ought to be performed,” is assumed for the 
than is me therig justification of the practice of celebrating . 
the assumption, that festival which is in use among the 
phabutho precept Práchyas; (for it can be sufficiently justi- 
quirer. fied by such a passage ; and one, containing 

the word Práchya or other restrictive term, 
need not be supposed, since the proof of it would be burden- 
some ;) so, in this case likewise, a passage of revelation 
in these words, “ Let the acquirer take a double’ share,” 
must be inferred, and not one containing the word “ eldest” 
or other restrictive term. That argument is not right; for, 
in the one case, the practice observed by the Prdchyas can be 
justified by a general precept of revelation, which must be 
presumed to that end. It should not be alleged, that one 
containing the term Prdchya must be supposed for the sake 
of justifying the omission of that festival by others than 
Prdchyas. Omission, consisting in nen-performance, is no fit 
reason for presuming a lost revelation. But, here, since Menu 
and the rest use the word “eldest,” a passage of Scripture 
containing that term ought to be presumed to justify its inser- 
tion ; not one exhibiting the word “ acquirer ;” since there 
is no necessity for assuming’ this : nor is there any special 
authority for the proof of one containing both terms. It 
should not be alleged, that, since it 1s necessary to suppose a 
revelation for the purpose of authorizing the acquirer’s double 
share in other cases, that may be the origin of the law in this 
case also, for itis an easy conclusion, and the word “ eldest”? 
may signify the acquirer. | The reverse is equally possible ; 
for, if a revelation containing the term “eldest” be sup- 
posed, even the word “ acquirer might Just as well be pre- 
d to signify eldest, since there is no ground of prefer- 
ence. Besides, on the same principle of facility, a supposed 
passage of Scripture, containing three, four, or more terms, 
may be any how inferred from reasoning ; and the terms of 
the whole law may be made to relate to it, by interpreting 
them according to analogy and metaphor ; and thus may you 
demonstrate your skill in the law. Therefore, since an estab- 
lished practice, or a sentence of memorial law, from which a 
passage of Scripture is to be inferred, may be sufficiently 
justified by assuming a passage in which the particular prac- 
tice is described, or the words of the law are contained ; 
more should not be presumed. And such is the import of the 
reasoning, instanced under the head of Hólácá. 


sume 
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41. Accordingly [since primogeniture and acquisition 


. 41l.  VASISHT'IA 
distinctly assigns 
two shares to the 
eldest brother, and 
two to the acquirer. 


to the acquirer. 


are severally, and ‘independently of each 
other, reasons for the allotment of a double 
share,*] Wasisut’Ha, having ordained a 
double share for the eldest brother, sepa- 
rately propounds the allotment of two shares 
Thus, after premising “ Partition of herit- 


“age among brothers,’’} he says ‘‘ Let the eldest take two 


e ” Pian oe = 
shares;” $ and at no great distance adds : 


< He, amongst 


ins > oF one 
by them, who has made an acquisition, may take a double por- 
= ? 1 5 iio . 
tion of it.” Two shares being thus ordained by this author 


S 


in right of acquisition, his direction for a double allotment, to 
be given to the eldest brother, would be impertinent. 


42 The right of taking a double share, too, is not con- 


42. VRĪHASPATI 
authorizes two 
shares in right of 
birth, knowledge 
and virtue. 3 


fined to the case of primogeniture. Thus 
Vrinaspami says: “ The eldest by birth, by 
“ science, and by good qualities, shall obtain 
“a double share of the heritage, and the 
“rest shall share alike: but he is as a 


“father to them.” If the allotment of two shares were only in 
right of acquisition, the mention of birth, science, and good 
qualities, would be useless, 


43. 

43. The allot- 
ment oftwo shaves 
concerns partition 
among brothers of 
the whole « blood 
only, or of the 
half blood only. 
The deduction of a 
twenticth, &c., re- 
gards thehalrblood, 


This double portion is applicable to the case of par- 


tition among whole brothers [or among half 
brothers only ;{] and the deduction of a 
twentieth part for the eldest is relative to 
partition amone brothers of both the whole 
and the half blood. For VRÍHASPATI says : 
“ All sons of regenerate men, born of 
“women equal by class, should share 


Annotations. 


4]. Wovld be impertinent.] For two passages of one author cannot signify 


the same thing ; since one of them would be superfluous. 


S'RÍCRĪSIIN’A. 


43. All sonsofropnerate men.] CurLu'ca Buat’t’a infers from this ard the 


following passage of Mrnu’s Institutes, (9. 157) that no deduction is allowed 
in favour of the first-born at a partition among the sons of a Sidra man. 
Jímv'ra-va'HaNa’s commentators. Cio’na'man’I and S/Ricrisun’a, oppose that 


t VASISHT HA, 17. 87. 


+ VASISHT'HA, 17, 36. 
§ S’RicRISHN’A and ACHYUTA. 


* S’ricrisun’a and ACHYUTA 
© VASISHT'UA, 17, 42. 
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“alike after giving a deduction to the 
“ eldest.’’* 


44. Since partition among sons born of several wives, 


40 
as is hinted by 
VBĪHASPATI. 

44, Eor this 


being restrictęd to 
the half blood, the 
other relates to 
the whole blood. 


brethren, from 
blood. 


45. 


45. The deduc- 
tion is ‘disallowed 
in the case of bro- 
thers equally me- 
ritorious. 


equal by class, is here stated as preceded by 
a deduction, it follows, that the doctrine of 
a double share relates to the case of whole 
brothers: and this is preper, for the elder 
brother hag the greater weight among his 
the circumstance of his being of the whole 


The deduction also of one in ten cows, &c., must 


not be made. So Menu declares: “ Among 
“ brothers successful in the performance of 
“their duties, there is no deduction of the 
“best in ten, though some trifle, as a mark 
“ of greater veneration, should be given to 
“the first-born, ”t ! 


46. By the reasoning thus set forth, if the elder brother 


4§. Thus the 
elder brother being 
entitled to two 
shares of the pa- 
trimony, surely the 
father shall have 
two shares of it. 


That is hinted 
by VRĪHASPATI. 


have two shares of the father’s estate, how 
should the higlily venerable father, being 
the uatural parent of the brothers, and com- 
petent.tosell, give or abandon the property, 
and being the root of all connexion with 
the grandfather's estate, be not entitled; in 
like circumstances, to a double portion of 
his own father’s wealth ? Vrinaspati, ex- 


tending to the eldest son the right to a double share because 


Annotations. 


doctrine, and assert the right of a S'údra’s eldest son to the established deduc- 
tion. But Racuunanpana, in the Dayatatwa, supports CuLiu'ca Buawr'a’s opi- 
nion. The arguments are long. 


45. Successful in the performance of their duties.) Tt is here understood, 
that all have equal good qualities. But, if endowed with superior quatifics, the 


eldest has his regular deduction. CHU'’DA'MAN'I. 


> 


The meaning is ‘ though successful.’ But, if incapable, the rather shall 


there be no deduction. 


MAHE'S'WARA. 


46. Fetending to the eldest son. | _By ascribing to the first-born equality 
with the father, it is implied, that, in like manner as the father has a right to 


ne y 


* MENU, 


SNAR S 


Srs 


9. 156. Though bere cited from VRÄHASPATI ; but is js quoted from 


Menu in the Dáyatatwa, Calpataru, Retndcara, &e. 


+ Mexr, 9. 115. 
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he is like a father, as expressed in a passage above cited 
(§ 42,) does thereby intimate a maxim that the father shall 
have two shares: and+the maxim is actually propounded by 
Vrinaspati ; for he ordaing such an allotment in general 
terms: “ The father may himself take two shares at a par- 
“tition made in his life-time.”* So NA'REDA 
Na‘repa’s text says: “ Let the father, making a partition, 
(5, 30y sepia cited, AE ee two shares for aei and the 
“mother shall take an equal share with her sons, if her 
“ husband be deceased.”t 


47. A father, distributing the goods, may take two 
shares for himself. The construction of the 
sentence is not, “ A father, distributing his 
“own goods, may take two shares :” for 
that would contradict the doctrine before stated. 


48. Besides, if the father and son are to share equally 

the grandfathers wealth, [under texts de- 

rt) canr claratory of their similar or equal rights, 
ticipation of father ib Must be affirmed, that as much as is the 
and sons in the father’s share, so much [in number “and 
ROY quantity,§] is the son’s: not, that the very 
For either’ the Same effects, and same in quantity, which | 
goods must bë in are the father’s, are also the son’s : for thus 


47. And ex- 
plained. 


Annotations. 


two shares, when a partition of his own father’s estate is made by him with his 
sons and grandsons, so is the eldest son entitled to a double portion of his own 
father’s wealth, when partition is made among brothers. S/RicrfsHn’a. 

47. That would contradict it.) It would be incousistent with a passage of 
Visuy't above cited (§ 16) and with the text of Ha’ri'ra (§ 57.) S’RicrIsHN’s 
and Maur’s'wara. 

It would contradict the foregoing reasoning (§ 36, &.) in regard to g double 
share of the grandfather’s property. ACHYUTA. 

It wouid be at variance with the argument, that, if an elder brother have 
two shares, when the grandfather’s estate is divided, surely the father should 
have as much. CHU’'DA'MAN'I. 

Tt would be incompatible with the right of reserving more or less [than a 
regular allotment! of his own acquired property, RAGH. on Daya-bhaga. 

The last explanation is wrong, for this doctrine has not been before stated. 
Acuyuta. 

48. Incommon.] A single article, becoming the subject of two rights of 
property predicated of two persons, is property in common. S/RiérisHn’a. 

* Already cited, § 35. + NA'REDA, 18.12. „Already quoted, § 35. 
> MAHE’S'WARA, È ACHYUTA. i 
6 


owoneemes = - 


42 
common, and con- 
sequently there 


could be no parti- 
tion. 


49. Now, 


49. Or, if the 
son have an allot- 
ment of equal 
amount, the eldest 
brother and his 
sons taking two 
shares a picce, 
would leave but 
little to a younger 
brother. 
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the property would be in common ; and 

it might be concluded, that like the goods of 
husband and wife, no partition thereof- 
could take place. 

if the case were so, {that is, if sons were 

entitled to share’ with their father allot- 

ments of equal amount, while his property 

continued ;*| the eldest, together with his 
son, would have four shares, if two must be 
allotted to his son, at the same time that two 
are allotted to the eldest himself in right of 
primogeniture : and one share only would 
belong to another brother. Thus, if the 


eldest brother have many children, and equal portions 
must be assigned to them, as to their father, a mere trifle 
would remain for a younger brother, which would be in con- 


tradiction to great authorities. 


20. 


50. A passage 
of VRIIASPATI con- 
cerning equal par- 
ticipation, forbids 
an arbitrary distri-, 
bution. 


As for the text of Vrinaspatir: “ In wealth ac- 


“quired by the grandfather, whether it 
“consist of movables or immovables, the 
“ equal participation of father and of son is 
“ ordained :” its meaning is, that the partici- 
pation shall be equal or uniform, and the 
father is not entitled to make a distribution 


of greater or less shares at his choice, as he may do in the 


instance of his 


own acquired goods. It does not imply, 


that the shares must be alike. 


51. Or it relates 
to a son of two 
fathers (one na- 
tural and one 
adoptive.) 


51. 


51. Or the text, declaratory of equal 
shares, may relate to a father who is him- 
self son of two fathers ; [one the natural, 
and the other the adoptive parent. | 


Annotations. 


Or the text may relate.] Cwu'pa’Man’l understands the author to 


propose the second interpretation (which is founded on a text of S‘ano'wa as 


by him explained ;) because this pas 
want of independent power in regar 
and is consequently irreconcilable to other texts w 


e of VatifasPati propounds the father’s 
to all property movatle or immovable, 
ich allow his dominion over 


gems, pearls, and the like, but deny his je ee in regard to immovables, 
I 


| a corrody or 


pension, and slaves. 
' movables in this place to signify slaves ; and thus reconcile those texts. 


Rickisun’a and Acuyvra restrict 


But 
They 


expound “ equal” as it were alike. As the father is asharer, so is the san. 


>, 


. * MAHE'S'WABRA. 


52. The text of 


Ya‘INYAWALCYA has 
been already ex- 
pounded (§ 3) 


JIMUTA VAHANA. 43 


52. The passage, which declares that 
“the ownership of father and son is the 


roa has been already expounded, (§ 9, © 
c. 


53. Moreover, it is said, if that father be eldest, as 


53. It is said, 
that, being an el- 
dest son, the father 
has two shares in 
a partition with 
his sons, as with 
his brothers ; but 
not unless he be 
eldest. 


with the heredi 
son of his fathe 


54. 
54. That 


have two shares in 
right of paternity. 


rescuing his own father from the misery @0 - 
which a childless person is doomed, it is as- 
suredly reasonable, that he should have an 
allotment twice as great as his own sons, in 
the same case in which he would have. 
double the allotment of his brothers, be- 
cause he was as a father to them, for it is 


through him, that his sons are connected 


tary property. But if he be not the eldest 
r, he takes only an equal share with his sons. 
That 1s not accurate. 

is half, or other specific allotment, is ordain- 
wrong : he should ed 


For, since a share and a 


for the middlemost and other sons, it is 
assuredly fit, that the father should have a 
ouble share, in right of paternity ; and 


it is not proper on the part of yourself and the holy writers, 
tọ direct the equal participation of father and son in gene- - 


ral terms. 
55. 


55. The allot- 
ment of a double 
share cannot re- 
late to acquired 
wealth, which the 
owner may divide 
as he pleases. 


two or than three shares. 


Besides, the allotment of two shares to the father 


is not properly applicable to his own acquir- 
ed wealth ; as appears from the circum- 
Stance, that the distribution of it follows 
his choice. The precept regarding that al- 
lotment would be superfluous, since he may,, 
at his choice, have either more or less than 
Nor can the text be restrictive, 


Annotattons. 


52. Already expounded.| In the two modes above stated, (§ 9 and 15.) 


AcHYUTA. 


WARA. 


Conformably to the opinion of D/1a’re’s’Wara and others (§ 15.) Manp’s’- 


53. The misery to which œ childless person is doom 
Put. (Vide C. 11. Sect. I.—§. 31.) ean ji REE 5 
54. It is fit he should have a double share.] Since it is not reasonable, 
that in the same case in which the middlemost has a share and a half, and the 
rest have other appropriate portions, the father should in right of paternity 


have less, namely, a single share. 


S’ricrisun’a. 


It is not proper to direct equal participation in general term..| For the 
proper direction is, that the father of a son, who has only one parent, should 


have a double share ; 
fathers, should have a 


but the father of a Oshétraja, or other offspring of two 
single share. S/ricrisity’a, : 
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è for it would contradict Vısux'v, who says : 

ane Mee is “When a father separates his sons from 

i “ himself, his own will regulates the distri- 

“ution. But, in the estate inherited from the grandfather, 
“ the ownership of father and son is equal.”* 


56. The meaning of this passage is, ‘ In the case of 
‘his own acquired property, whatever he 
‘may choose to reserve, whether half, or 
‘two shares, or three, all that is permitted 
‘to him by the law: but not so, in the case of property 
“ ancestral.’ 


56. Exposition 
of the text. 


5 
t 


= 
fa 


Accordingly Ha’ri’ra says: “ A father, during 
“his life distributing his property, may 
« retire to the forest, or enter into the 
“order suitable to an aged man ; or he 
“ may remain at home, having distributed small allotments 
“and keeping a greater portion : should he become indi- 
“ gent, he may take back from them.” 


58. By this text the father is authorized to distribute 
a small part, and to reserve the greatest 


57. A passage 
of Ha’r1'tTa cited. 


58. And CX- : 5a A > 

PASA portion of his wealth. “The order suitable 
“to an aged man,” intends retirement. 

KOO An itext’ of 59. As for the text of S’ano’HA and 

S'ANC'HA and Lioc’stra, “If be be son of one father 


ae sma expound- č «(écaputra), he may allot two shares to 
« himself,” the sense of it is this ‘The 


Annotations. 


57. The order switable to an aged man.) If the period for becoming an 
anchoret be arrived, let him become an anchoret ; if the period for the order 
suitable to old age or that of a resigned recluse is come, let him make his resig- 
mation : or if neither of these be the case, the author declares ‘he may remain, 
‘ having distributed allotments,’ having given them to his sons or other descend- 
ants. ut if that, which he reserved, be wasted by consumption or use, he 
may take back for his maintenance from his sons to whom he gave allotments. 
Déya-rahasya. 

Should he become indigent.) Should the property reserved by him be 
expended, ACHYUTA. 

Should he ħave consumed all his wealth. S/ricrisun's. 


59, Tf he be son of one father.| This is Jimu’Ta-va'waNa’s interpretation. 
But CHAN’ D'E'S wara and the authors of the Snužtichandricá and Vivada-Chan- 


* Visun’'v, 17. 1—2. Vide Supra, § 16. 
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word éeuputra means son of one man : it is not a compound 

The father has  @Pithet signifying one who has an only 
two sharesifhe be ‘son; for that mode of construction prevails 
gon of one father: «Jess than the other. “ A son of one man” 
a ay ‘isa true legitimate son. The father, being 
“such, is entitled to a double share: not so one who is 
< (eshétraja) issue of the soil, though he be the father of the 
‘family.’ But the text before cited (§ 9), declaratory of the 
equal ownership of father and son, must be explained as 


anrending a father who was ( eshétraja) issue of the soil or 
wife. 


60. The offspring of the soil is indeed son of two fathers. 
60. For issue DAUD HA’yana declares him so: “The son 
‘raised to a child- “who is begotten by another on the autho- 
ae a eae “rized wife of a man deceased, impotent, 
fathers. Baup'ua’. ‘‘ or distempered, is son of the soil. He is 
ae has so declar- «í considered as son of two fathers, as par- 
; “talking of both families, and as heir to the 
“wealth and obsequies of both.” 


61. The meaning of this is, that the son begotten by 
another person on the wife of an impotent 


mice e poitin man or the like, with the husband’s con- 
sent, is termed (cshétraja) the son of the 
soil. 
Annotattons. 


dra, follow the other exposition. “ y » ERN: 
Misra, with the a xposition, “Tf he be father of one son ;” and Va'cntsr: 


tion, explains « uthor of the Madana raima and others, adopting this exposi- 
tuous. one as signifying excellent, and pre-eminent, or, in short, vim 
That node d j : 
maxim of gramme ag meeruction prevails less than the other.] According to ® 
no member of th r, that mode of composition, in which the principal term is 
icuous compo too wpound epithet, must not be preferred to the more per- 
Bp: pa eet P mas m which the principal term is a member of the com- 
dor ee. 1S maxim is here alluded to: and the author accordingly 
E T T], Son of one” to be a simpler explanation than ‘he who has one son.” 
: x a son begotten by another person.) A son begotten by another 
person on the wife of a deceased man; or begotten on the wife of an impotent 
man with his consent. S/ricrisin’a. 


A son begotten or procreated by another on the wife of a deceased man, is 
one description of Oshétraja, or son of the soil: another is a child begotten by 
& different person on the wife of a man not deceased, but impotent or the like, 
being authorized, that is, being sanctioned by the impotent husband. Per- 
mission havin been granted to another man to procreate a son, the child 
was sanctioned. The author explains the second description of son of the 


soil. But the first is not explained by him, being considered as sufficiently 
clear, Manr’s’wara, 


46 
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DAYA-BHAGA OF 


62. Su Na’repa says: “The produce of seed, which 


62. Confirmed 
by a passage of 


NA REDA. 


«is sown in a field with permission of a 
“ proprietor, is considered as belonging to 
“ both the owner of the seed and the pro- 


« prietor of the soil.”* 


63. 


63. The ambi- 
enous term, in the 
text before cited, 
(§ 59) must be con- 
strued absolutely. 


Henee [since the compound epithet is a construc- 


tion not to be preferred ;t] and because the 
term (écaputra) ought to be made signi- 
ficant in the passage im question, as an epi- 
thet of the agent in the sentence ; the 
notion, that it is vaguely used'as an epi- 


thet of the subject, is confuted. 


64. Terms em- 
ployed by the 
sacred writers, are 
not to be conti- 
nually taken in a 
vague sense. 


65. 


65. A father has 
two shares even of 
his son’s acqnisi- 
tions. 


As ordained by 
Ca'tya’yANA, who 
allots two shares 
or a moiety to the 
father. 


63. And heeaise.} 
reading actually is so. 
As an epithet.) Bein 


64. Besides, one, who continually ex- 
plains in a vague sense, terms used by 
authors transcendantly wise, as Menu, 
Gautama, Dacsua, and the rest, only de- 
monstrates his own unsettledness. 


Thus the father has a double share even of wealth 


acquired by his own son. For the expres- 
sion is general: “let him reserve two 
“shares t or “he may take two shares.” 
Ca’tya’yanA declares ıt very explicitly : 
“ A father takes either a double share, or 
“a moiety, of his son’s acquisition of wealth ; 
“and a mother also, if the father be deceas- 
“ed, is entitled to an equal portion with 
“ the son.” 


Annotations. 
“And” must be here supplied. In some copies, the 
Marr's’ wara. 
g an cpithet of the agent, it isa condition of the aetiom 


5o 


in question. ACHYUTA. 


The notion that it is vaguely used, is cmfuted.] 
« (écaputra) parent of one son, allot two shares to himself.” 


‘Let the father, being 
In this precept, 


the allotment of two shares is the act to be done; and the father is the subject 
of it. Consequently the circumstance of his being écaputra isan epithet of 
the subject, vaguely employed. Therefore, if there be many sons, the father 
still takes two shares. This notion, entertained by others, is here confated. 
Mane’s'wara. 

65. The expression is general.) Being applicable without restriction to any 
property but that which was acquired by himself. MAHE'S’ WARA. 

„Of his sows acquisition of wealth.) Of the wealth acquired by his son. 
S’nicrisun’a, &c. 


* Na’nepa, 12. 57, 


+ Marpr’s’wara. Vide § 59. 
tN vrro. Vide § 35 and § Af. 


€ Vurinasrari, Vide § 35. 


° 
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OASI ESPE j6 The meaning of this passage is, 
APNR that the father has a right to take either a 
double share or a moiety of his son's 

acquired wealth. 


67. lt must rot be explained thus: ‘From the ac- 

67. Anotherin- QUlsition of both son and wealth, the father 
terpretation reject- ‘becomes entitled to two shares ; but from 
aik ' ‘no acquisition of a son, the owner keeps 
‘the whole? For it is admitted, that, when partition is 
made with brethers, ene, who even has not got a son, takes 
two shares, as the gainer of the wealth: how then can he 
keep the whele? Tt must therefore be affirmed, that, if any 
relative exist, who is cntitled to participate, the acquirer has 
two shares ; but, if there be none, he keeps the whole: and 
thus the specific mention of father and son becomes un- 
meaning, like the singing of a drunkard. Besides, acquisi- 
tion is an act causing property : and it is a contradiction to 
say that it does not produce property, since it has been 
expressly declared to do so | by the wise.” ] Neither is it trae, 
that a son is the property of his father. For the contrary is 
shown under the-head of sift of a whole estate. The term 
acquisition would be therefore metaphorical in regard to 
sons, and literal in respect of wealth. But that is inad- 


~ missible in the instance of a single term once uttered, 


Annotations. 


A mother also. This relates to the father’s wealth. ACHYUTA., 


That wealth, of which the son takes a share, when his father is deceased, 
must be here intended. Therefore the son’s acquired wealth is excluded. 
MAHE'S' WARA. 


67. From the acquisition of both son and wealth. The ambiguity arising 
from the use of the term acquisition, and that in the ablative case, instead of the 
relative, gives occasion to the author to go into a further disquisition on the 
meaning of tke text. 


For the contrary is shown wander the head of gift of a whole estate| For it 
there appears, that the prohibition against giving away a son is founded on 
reasoning, inasmuch as a son is not the property of his father. S’Ricrfsiin’a. 


* Aci ya wad S’RickIsun’s. 
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68. It must not be argued, that the precept would be 
68. The precept, Supertluous, since the son’s night toa double - 
asabove explained, share is demonstrable, because the wealth- 
is not superfluous. wag acquired by him ; and since the father’s 
right to two shares is also deducible independently of this 
text ; [and*] their equal participation may be thence inferred. 
The precept is significant : since, without this text, there is 
no ground for concluding a father’s right to two shares of his 
son’s wealth. 


69. Besides, if the-term “acquisition of wealth” be 
69. It cannot re- interpreted as relating to the father’s goods, 
late to the father’s his right of taking two shares, ora moiety, 
own goods: at his choice, would be inapplicable, for his 
power of taking according to his pleasure, and the exercise 
of his will, are unrestricted. He may choose to takea share 
and a half, or one and a quarter, or three quarters of one 
share. How then are only two cases stated ? That it cannot 
intend a restriction [to those two casest] nor relate to the 
father’s own goods, has been already shown [from two pas- 
sages before cited :{] and it is as fit that. he should have a 
moiety of his son’s acquired wealth, as it is that he should 
have two shares of such wealth. 


70. Nor does the text intend his taking a moiety 

POW ENGENGEH it of two shares, or, in other words, a single 
intenda moiety of share. For moiety and share being relative 
eye ete ùi e» terms, imply a something of whicn they are 
parts: and, since they are equal in regard 

to the person and to the act of taking, they cannot relate to 
each other. As the interpretation, which takes the ‘rela- 
tive term “double share,” im construction with “ acquisi- 


s Sc, 
UN t 


Annotations. 


gl in the instance of a single term once uttered.| For it is a maxim, tunata teat 
uttered once, conveys a single meaning : and it would be inconsist i 
it two different senses at the same time. S/Ricrisuw’a. Ge 


* ACHYUTA, t S’gicrisnw’a. 
TS’ricrisnn’a. See Visun’y, cited § 16 & 55, and Ha'rr’ta quoted, § 57. 
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“ tion of wealth” in the ablative, is unexceptionable, it is also 
right to construe the word moiety with it ; for the terms are 
contiguous. A moiety of the wealth, therefore, is meant ; 
not a moiety of two shares, or in other words a single share : 
for it would be improper, while the obvious term, “a single 
share,” might have been used, to employ aterm, which does 


not express that sense. 
the wight interpretation. 
71. Here, the father has a moiety of the goods acquired 


7l. Either a 
moiety, or a double 
share, is allotted, 
according as the 
pairimony, has, or 

as not, been used 
in making the ac- 
quisition. 


72. 


72. Or amoiety 
is allowed, if the 
father possess good 

ualities. But two 
shares in right 
merely of pater- 
nity. 


` 73.  Recapitula- 
i tion. A father may 
`- take two shares of 


` inherited proper- 


: ty; and of wealth 
: acquired by his 
i: son. Hemay re- 
. serve as much as 
. he pleases of his 


4 own acquisitions. 


k 74. He ma ive 
. or RSNA ore 
. eldest son’s deduc- 
tion from the pa- 
` trimony: and he 
: may distribute his 
acquired: property 
unequally. 


A moiety of the wealth, then, is 


by his son at the charge of his estate ; the 
son, who made the acquisition, has two 
shares ; and the rest, take one apiece. But, 
if the father’s estate have not been used, he 
has two shares ; the acquirer, as many ; and 
the rest are excluded from participation. 


Or else, a father, endowed with knowledge and 


other excellencies, has a right to a moiety : 
for an increased allotment is granted to the 
eldest by science and other good qualities. 
But one destitute of such qualities has a 
double share in right merely of his pater- 
nity. 

73. Therefore, the meaning of the 
texts is, that a father may reserve for him- 
self two shares of wealth which has descend- 
ed in succession [from ancestors,] or of 
that which has been acquired by his son. 
He is not entitled to more, however desir- 
ous of it he may be. But, of his own acquired 
wealth, hemay reserve as much as he pleases. 

74. Among: his sons, he may make 
the distribution, either by giving [to the 
first born] or withholding [from him] the 
deduction of a twentieth part of the grand- 
father’s estate. But, if he make an unequal 
distribution of his own acquired wealth, 
being desirous of giving more to one, as a 


Annotations. 


73. The meaning of the texts.) Na’repa’s (§ 35) &. Mane’s’wkra. 

74. The father, so doing, acts lawfully.| Thus an unequal distribution 
among sons, without any of the reasons for it here specified, is not lawful even 
` in the case of his acquired property. S’ricrTsHN’s. ° 
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a token of esteem, on account of his good qualities, or for 
his support on account of a numerous family, or through 
compassion by reason of his incapacity, or through favour by 
reason of his piety ; the father, so doing, acts lawfully. 


75. Ya’sxyawauoya declares it: “A lawful distribu- 
“tion, made by the father, among sons 


PA SN Aans “separated with greater or less allotments, 


nasratiand Na'ra- “ig pronounced [valid].”* So VRÝHASPATI : 
ed hage promonne- « Shares, which have been assigned by a 

i “ father to his sons, whether equal, greater, 
“ or less, should be maintained by them. Else they ought 
“ to be chastised.” Na’repa likewise: “ For such as have 
“been separated by their father with equal, greater, or less 
“allotments of wealth, that is a lawful distribution : for the 
“father is lord of all.”t 


76. Since the circumstance of the father being lord of 
all the wealth, is stated as a yeason, and 


76. Iti i à 
in the instance of that cannot be in regard to the grand- 


the father’s ac- father’s estate, an unequal distribution, 


RS ats by made by the father, is lawful only in the 


Visun’v. instance of his own acquired wealth. Ac- 
cordingly Visuy’u says, “ When a father 
“ separates his sons, from himself, his own will regulates the 
“ division of his own acquired wealth. But in the estate 
“ inherited from the grandfather, the ownership of father and 
“ son is equal.”t 
77. ‘Theunequal 77. As a superior allotment, in the 
distribution, meant form of a deduction, is indicated by a pas- 


Annotations. 


76. That cannot be in regard to the grandfather's estate.| Although the ` 
father be in truth lord of all the wealth inherited from ancestors, still the right 
here meant is not merely ownership, but competency for disposing of the wealth 
at pleasure: and the father has not such full dominion over an estate ancestral. 
S’RickisHn’a, 

77. Thetext would be impertinent.] As distinguishing partition made by a 
father from a division made by brothers, the text declaring valid a lawful unequal 
distribution would be impertinent. Consequently that passage (Y A'JNYAWALCYA, 
2.117) does not intend greater or less allotments, as with or without 
deductions ; but it relates to a distribution of unequal shares made according to 
the father’s pleasure. S/Ricrfsun’a. 

9 
* Ya'sINYAWALCYA, 2, 117. + Na’repa, 13. 15. 
t Visun’v, 27, 1—2, Vide Supra. § 16 and § 55. 


é + 
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X aU av Å 
W ey ee sage of YAONYAWALOYA, (“ When the father 
made according to makes a partition, let hint separate his 
sea gdeducions) “< sons aceording to his pleasure ; and either 
peeve tr eel i dismiss the eldest with the best share ; or, 
, ‘if he choose, all may be equal sharers.”*) 
how is any other unequal distribution here ordained? The 
answer 18, such cannot be the meaning, for the text would 
be impertinent, since a superior allotment, resulting from the 
deduction of a twentieth part, is admissib! l 


€ le when partition 
is made by brothers after the demise of the father. 


Fá Day the ae by gy ~ 
78. Perhaps the text is propounded for the purpdse of 
J f ’ To FO £ . A xO . vA a 

ALASHE ADNA MANIRS e galizing m equal distribution made by 
intend equaldistri. the father, without the authorized deduc- 
bution without spe- tions? No: forthena less allotment only 
cific deductions. is déclar. + : 
is declared lawful, as made by the father ; 

and the word greater would be impertinent. 


79. Besides, if the mention of greater or less shares 
79. Part of the here intend the regulated deductions, the 
a second verse of the stanza C let him sepa- 
under that limita- ~ rate his sons according to his pleasure,”) 
tion. , becomes superfluous ; for that, which was 
to be declared, is fully specified in the three other verses of 
that text. But, according to our interpretation, the phrase, 
“let him separate his sons according to his pleasure,” re- 
lates to his own acquired wealth ; while the allotment of 
the best share, and an equal distribution, both. regard an 
estate inherited from the grandfather. There is conse- 
quently ñothing superfluous. 


80. Moreover, two modes of partition after the death 

80. -Vninaspamr 01 the father are actually declared. by Vat- 
propounds two HASPATI in these words: “ Partition of two 
modes of partition “ sorts is ordained for co-heirs : one, in the 
amon 20:heirs ; Bure AP We 
one by specific | Order of seniority ; the other, by allot- 
Gain at Ne “ ment of equal shares.” By saying “ in 
other by equal «¢ Ae Sapte i ngi- 
shares; thusthere te order of seniority,” the author indi 


cates specific deductions. Equal partici- 


Annotations. 


78. For then a less allotment only is declared lawful] An equal share - 
assigned by the fathéPis less in comparison with a share to which a deduc- 
tion is added as is practised among brothers. S‘nicrisuy’a. 


* Ya'jnyawatcya, 2. 115, 


op AAOS R 


392 


would be no dis- 
tinction between 
that, and partition 
by the father. 


81. SoN 


81. WNa’repade- 
clares twomodes of 
partition by the ta- 
ther. 


=: 


82. And here 
the best share for 
the eldest is distin- 
guished from une- 
qual partition at 
will. 


DAYA-BHAGA OF CHAP. It. 
pation is the other mode. Now, since two 
sorts of mutual partition among brothers 
are thus expressly declared, there would be 
no distinction between that and a distribu- 
tion made by a father. 

\rupa says: “The father, being advanced in 
“years, may himself separate his sons ; 
“ either dismissing the eldest with the best 
“ share, or in any manner as his inclination 


“ may prompt.”* 


$2. The unequal distribution, here intended, appears 


evidently to be different from that, which 
consists in giving the best share to the first 
born ; since the author, having noticed the 
allotment of the best share to the eldest, 
again says “ or as his inclination may 
“prompt ;” thereby distinctly authorizing 


any unequal distribution, which the father, for reasons before- 


mentioned, may think proper to make. 
83. But the text of Na’rupa, which expresses, that “A 


83. Another pas- 
sage of Na’REDA, 
restraining the fa- 
ther’s power, for- 
bids an wnautho- 
rized distribution 
made without suffi- 
cient cause. 


“ father, who is afflicted with disease, or 
“influenced by wrath, or whose mind is 
“ engrossed by a beloved object, or who 
“ acts otherwise than the law permits, has no 
“ power in the distribution of the estate ;”t 
relates to the case where the father, through 
perturbation of mind occasioned by disease 


or the like, or through irritation against any one of. his sons, 
or through partiality for the child of a fayourite wife, makes a 
distribution not conformable to law. Nevertheless, unequal 
partition is lawful, when grounded on [either of the four} ] 
reasons abovementioned. i 

84. Thus Ca’rya’yana says: “ But let not a father 
“ distinguish one son at a partition made 


84, A passage ; ee : 
ofCa'rya'rara cone “in his life-time, nor on any account ex- 
on this infer- “ clude one from participation without suffi- 

- “ cient cause.” 

85. Exposition of 85. Let him not distinguish one by 

the text. 


the allotment of a greater portion, nor ex- 


Annotations. 
85. Since the meaning is even one son.] The partiel : 
stood, being inferred from reasoning. Eais and apr a ARA nD) 


+ Na/nepa, 13. 16. t MAHESWARA, 


* Na'REpA, 13. 4. 


 § 74, 
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clude ane from. participation by depriving him of his share, | 
Tt Woes not re Without sufficient cause. [This does not re- 

inté to authorized late to specific deductions :*| for the dis- ` 
specific deduc tinguishing of sons by alloting to them the 

prescribed deductions [of a twentieth, and 
half or a quarter of a twenticth,t| extends to many [viz., 
eldest, middlemost, and M E and is not confined to 
one. Qne son should not be distinguished without cause. 
But, for a sufficient reason, it may be done. Since the 
meaning is “even one son.” The distinguishing of one, [as 
here forbidden,] has no reference to specific deduction ; but 
intends a distribution made according to the father’s mere 
pleasure, as before explained. 


86. However, when sons request partition in the fa- 

86. When par- ther’s life-time, an unequal allotment should 
tition is made by not be granted by him. Menv declares it, 
Ste A « Among undivided brethren if there be 
bution should bo “an exertion in common, the father shall 
made; « on no account make an unequal distribu- 


So Mznv. « tion in such case.”§ 


87. Bui the regular deduction ought in this instance 
Mh to be allowed by the father. For it as not 
8%. The regular HIE = 
specific dedwe- of the nature of an unequal distribution ; 
tions should, how- and the allotment of greater or less shares 
eyer, be allowed. : y D> 
is alone forbidden. 


88. Thus partition made by, a father 


88. Conclysion. . } i 
{has been explained. } 


Annotations. 


86. MENU declares tt.) The passage of Menu here cited is understood 
otherwise by his commentator CurLu'ca Brar’t’a, and by numerous compilers: 
S'nicrIsuy'a supports the interpretation, which Jimu'ra-va'naxa hadin view in 
this citation. 


Soe Mag 
* N'RÍCRİSHN'A. * B'RÍCRISHN’A. {t MAHE'S'WABA. § Menv, 9. 215 
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CHAPTER IIL. 


Partition by Brothers. 


SECTION 1. 


Partition improper in the Mothers life-time. Management 
of the affairs during the continuance of the family partner- 
ship. Any one co-parcener may insist on separation. 

Right by representation admitted as far as the third 


degree. 


1. Part TION among brothers, after the demise 
of the father, is next explained. That par- 


l. Partition any. 4 
among whole tition is pronounced to be not lawful, among 


T aE brothers of the whole blood, while the 
v hic mother lives, although the ownership of 


is not right while | 
the mother lives» wealth be vested in them by the death of 


Annotations. 


1, Shai partition is not lawful.] The partition is valid, but is nor 
morally right. ` S'RÍCRÝSHN'A. 

Partition is not lawful while the mother survives. If it be nevertheless 
made, a share is ordained for the mother. Racu. Dayatatwa. 

By declaring it unlawful, it is intimated, that partition is not laudable. 
while the mother is living; not thatis null, Ca’s‘tRa'MA on the Dayatalwa. 


SECT. L 


As hinted by 
MeEnv. 
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their father. For the text (“after the 
“father and the mother,” &c.*) propounds a 


division of the paternal estate among brothers of the whole 
blood subsequent to the demise of both parents. 


2. The text, 
which supposes her 
previous demise, 
does not relate to 
her particular pro- 
perty. 


_3. The parti- 
tion of that is se- 
parately noticed by 
the same author. 


2. It does not intend a distribution 
of the mother’s goods, after her demise. 
For partition of the patrimony only is sug- 
gested by the term paternal; and there 
is no authority for interpreting it parental. 


3. Besides, it would be a repetition : 
for the division of the maternal estate, on 
the death of the mother, is subsequently 
noticed by Menu in a separate text.t 


4. Thus Ya’/snyawaucya says “Let sons divide equal- 


4. A passage of 


YalInYAWALCYA 
confirms this infer- 
ence. 


“ly the effects and the debts, after the 
“death of both parents. But daughters 
“ share the residue of their mother’s pro- 
“ perty, after payment of her debts ; and 


“the [male] issue in default of daughters.” f 
5. Since the latter half of this passage shows, that 


5. For, unless 
it be so interpret- 
ed, there would be 
tautology. 


sons have no right of participation in the 
mother’s goods, if daughters exist ; but, 
if none exist, then sons have the right of 
succession, being intended by the term 


“issue ; the father’s estate only can be meant, in the 
former half of the text, by the word “ parents:” for otherwise 
there would be tautology. 


6. The author, declaring that brothers may divide 


6. The author 
has designedly as- 
sociated the deaths 
of father and mo- 
ther as requisite to 
a lawful partition 
by brothers. 


after the death of the father and mother, 
propounds a time subsequent to the 
demise of both as a fit period of parti- 
tion ; and the association [of their deaths] 
appears therefore to be designedly ex- 
pressed. 


Annotations. 


6. The author, declaring.] In several copies of Jimu’ta-va'HANA, I find the 
name of YA'JNYAWALCYA here interpolated. But it appears from the remarks 
of S’RicrisHy’a, who refers to the particle “and” as marking the assoĉiation 
of the terms, that Menu before cited is the author intended. 


* Menu, 9.104. Vide C. 1. § 14. 


+ Menu, 9.192. Vide C. 4. 


t Ya’onyawatcyra, 2,118, Vide Supra, C. 1. § 48. 
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7. Accordingly S’anc’Ha and Lic’nrra say, “Since 
7 S'axc'ma. & “ the family is supported on the inheritance, 
Inc’nrta deny the “sons are not independent: but as 1t were 


ane thors “under the authority of a father, so long 
mother lives. “as the mother lives.” They are not in- 
dependent of their mother; they are not competent to 


make a partition. 


or 
(or) 


1 EEA 8. Vya’sa very explicitly declares it. 
m aE N EON brethren a common abode is ordain- 
tion of co-heirs “ed, so long as both parents live : but, 
during the life of « after their decease, religious merits of 


both parents. Z 
X “ separated brethren increase.” 


9. Since the author forbids the separation of cease 
. by commanding them to live together, and 
tion ‘aN Saoi pro Bits partition with one whose father 
whileeither ofthem and mother are living, the association of 
ves; 7 3 a nee : 5 
their survival is not positively intended in 
the phrase “ so long as both parents live.” Therefore, 
but is lawful, when if one parent be living, partition is not 
both are dead. lawful ; but it is so, when both are dead. 
10. Thus Vrinaspati says: “On the demise of both 
10. Vrisasparr “‘ parents, partition among brothers is al- 
confirms this. = “Jowed: and, even while they are both 
“living, it is right if the mother be past child-bearing.”* 
11. Since partition while the mother is living cannot 
OER be relative to the mother’s particular pro- 
o s text re- ° . ort 
lates to partition perty, and since the authorized partition 
of the father’s es- after the demise of both parents, which 
tate. is indicated by the particle in the phrase 
“even while they are both living,” is thus pronounced to be 
proper ; partition among brothers after the death of parents 
is evidently relative to the father’s wealth. 


feenanem a 


Annorations. 


9. The association of their suroiwuat is not positively intended.) If the as- 
sociation, suggested by the dual member in the phrase, “sọ long as both 
“live,” were positive, dwelling together would not be requisite in consequence 
of the gurvival of one: partition might thefefore take place while the mother 
was living, and might be even claimed on her death while the father was yet 
irig., “he author therefore declares it not to be positively intended:. 9’ri- 
cRisHn’A. 


# Vide Supra, C. 2 $ 1. 
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12. Accordingly Vya’sa propounds partition, in the 


12. Vya'sa and 
Vuinaspart direct 
partition in the 
mother’s life-time 
to be made with re- 
terence chiefly to 
her, in certain gir- 
cumstances. 


mother’s life-time, made with -reference 
chiefly to her: “ If there be many sons of 
“one man, by different mothers, but equal 
“in number, and alike Ly class, a distribu- 
“tion among the mothers is approved.” 
Se Vrinaspati says: ` If there be many 
“ sprung from one, alike in number, and in 


“class, but born of rival mothers, partition :aust be made 
“by them, according to law, by the allotment of shares to 


“ the mothers.” 
Ne 5 ine 5 J x meh) 
Since there is no difference in the sons’ shares, 


13. 


13. Hence it is 
inferred, that sons 
have not power to 
divide while the 
mother lives, un- 
less with her con- 
sent. 


for they are equally numerous and of the 
same tribe, partition is to be made by an 
allotment to the mother, not to the sons. 
Therefore, as in the case of other wealth of 
the mother’s, so in this instance [of the- 
father’s wealth, which is become their pro- 


perty,*] sons have not independent power to make a parti- 
tion among themselves, while the mother lives ; but, with 
her consent, the partition is lawful. 


14. Separation 
is pronounced hy 
GATTAMA, &., to be 
laudable, suppos- 
ing the mother’s 
demise. 


15. 


15. While the 
brethren choose 
to remain together, 
the eldest should 
have the manage- 
ment : as ordained 
by Menu and Gavu- 
TAMA. 


14. Hence, what is said by GAUTAMA 
and others (“In partition there is in- 
-crease of religious merit +) must be 
understood after the demise of the 


mother. 


If then they desire to remain unseparated, the 


eldest brother, being capable of the care 
and management of the estate, may take 
the whole ; and the rest should live under 
him, as under a father. Thus Menu says, 
“The eldest brother may take the patri- 
“ mony entire ; and the rest may live under 
“ him as under their father.’{ So GAUTAMA : 


Annotattons. 


13. For they are equally numerous and of the same tribe.) If thay were 
of different tribes, the shares would be unequal, viz., four, three, two,and one, 
in the order of the classes. If they were not equally numerous, inequality 
in their rights, as sons, might be apprehended]. Cav'p’a’pan’s. 


15. The analogy of t 


loaf and staf.) To gnaw the staff was difficult for 


the rat; but, if that were accomplished, the eating of the loaf, which was 
attached to it, was easy. So in other cases, according to the PE ats a of 


them,:if one of songane things be true, the other may be righi 
ide 


Racu. Déyatatwa. 


* ACHYUTA and S'RÍCRISHN’A. 


y inférred. 
Supra. C. 2. § 25. 


$ Gavrama, 28. 4. 


{ Menu, 9, 195. 
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“ Or the whole may go to the first born ; and he may sup- 


“ port the rest as a father.” 


From the particle “ or” it 


appears, that they may either become separate or continue 


Na’repa declares 
consent to be ne- 
cessary. 


Aud a younger 
brother, being 
most capable, may 
have the charge of 
the estate and 
family. 


to dwell together ; and their dwelling 
together must be by consent of all. Thus 
Na’repa says, “Let the eldest brother, by 
“ consent, support the rest like a father ; or 
“ let a younger brother, who is capable, do 
“so. Thecontinuance of the family depends 
“on ability..+ Even the youngest, being 
capable, may govern all the brethren. The 


middlemost of course may, bemg here inferred by the 
analogy of the loaf and statt. 


16. Any one 
co-heirmay require 
partition. 


Mf. 


17. As appears 
from the provision 
in Ca’TYA‘YAWA’S 
text, for securing 
the shares of mi- 
nors and absentees, 
who of course have 
not consented. 


16. But partition takes place by the 
will of any one [of the co-heirs], as before 
intimated. 


Accordingly [since partition by the choice of one 


co-heir is lawful ;{] Ca’rya’yana, treating of 
partition, says: ‘ Let them deposit, free 
“from disbursement, in the hands of kins- 
“men and friends, the wealth of such as 
“ have not attained majority ; as well as of 
“those who are absent.” So a text ex- 
resses, “ The property of minors should 


“ be so preserved until they attain their full age.” § 


18. Partition 
extends to grand- 
sons and grex 
grandsons in the 
male line. 


18. The rule of distribution among 
sons extends equally to them and to grand- 
sons and great grandsons in the male line. 
There is not here an order of succession 


Annotations, 


16. As before intimated.) For it was declared, in treating of partition, 
t any one person is complete owner of his own wealgh. CHU’'D'A'MAN'I, 


the 
'RÍCRÍSHN'A, &c. 


17. Such as have not attained majority.j 
S'RÍCRÍSHN'A. 


fifteen years. 


Whose age does not exceed 


As well as those who are absent.) It is here evident, that partition takes 


place without their consent. 


S’nicrisun’a, CHU'D'A'MAN'I, &c. 


18. In regard to the presenting of two oblations, Je.) .Where two persons 
are connected by a common oblation, the one partakes: of the oblation presented 
at the ether’s obsequies. (Vide Infra. C. 11. Sec. 1. § 38.) Maue's'wara. 


* Gautama, 28. 3. 


+ Na’empa, 18. 5. e f ACHYUTA: 


§ In the Véranitrédaya, where the whole passage of JíMU'Ta-VAʻHANA is quoted, 


this text is ascribed to Visun’v. 


Tt is not, however, found in VisHN’v’s Institutes. 


SECT. I. `-  JIMUTA VAHANA.. 2S PERE. 


following the order of proximity according to birth. For 
By reason of thosé three persons, the son, grandson, and 
benefits conferred great grandson, do not differ,-in regard to 
by them on the the presenting of two oblations at. solemn 
manes ofancestors. : 6 s 
1 ; obsequies, one which it was incumbent on 
ER yara hints the ancestor to present, and the other which. 
is to be tasted by his manes. Hence Itis,- 
that Drvara says, ‘A father, a grandfather, and a great. 
‘ grandfather, assiduously cherish a new born son, as birds 
‘the holy fig-tree,* [reflecting] “ he will present to us a 
«« funeral repast with honey, meat, and herbs, with milk, 
<“ and-with rice and milk, in the season of rains, and under 
ps Sa ‘the asterism Mag/hé@.’” So S’anc’na, 
and bo do Sancua, Linra, and Yama,t ‘ A father, a grand- 
i ‘father, and a great grandfather, welcome 
‘a new born son, as birds the holy fig-tree, [reflecting] “he. 
<< will give us contentment with honey, and meat, and 
«« [especially the flesh of] rhinoceros, and with milk, and 
< « with rice and milk, in the season of rains, and under the 
<“ asterism Mag’hd.’” From the mention of the great 
grandfather, it appears, that “son” here intends a descen- 
dant as low as great grandson. Thus, since such a descen- 
dant confers benefits on his ancestors up to the great 
grandfather, by presenting oblations to the manes, the des- . 
cendant within the degree of great grandson has an equal 
right of inheritance. 
19. Hence it is, that the son and grandson, whose 
19. Nothowever OWD fathers are living, have no right of 
those, whose Succession ; for they do not present obla- 
fathers are living: tions to the manes, since they are in- 
sonar mto the competent to the celebration of solemn 
manes. obsequies. 
20, The arbitrary 20. After the death of parents, the 
allotment, which special distribution, [which might have 
.a father may make, een] made by a father, cannot have effect 


Se a e eee E a 


Annotations, 


Hence it is, §c.) The author adds this as a further proof, that the 
daughter’s son, though within those degrees, does not inherit jointly with 
son’s sons. CHU'DA'MAN'I and ACHYUTA. 

The special distribution.| Thi allotment of unequal portions on 
account of piety and so forth. CHU'DAa'MAn'I and ACHYUTA. 9 


* Pippala. Ficus religiosa. 
+ This is the reading of all the collated copies of Jimu’Ta-va'Hana; but the 
transcript of this passage in the Vtramitrédoya exhibits the name of Gavrama. 


60 
is not permitted 
among brothers. 
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among brethren. But all the rest, as 
before explained, must be here again 
admitted. 


21. If there be one son living, and sons of another 


91. Grandsons, 
whose father is 
deceased, are en- 
titled to just so 


much as would 
have been his 
share. 


son [who is deceased,] then one share apper- 
tains to the surviving son, and the other 
share goes to the grandsons, however nu- 
merous. For their interest in the wealth 
is founded on their relation by birth, to 
their own father ; and they have a right 


to just so much as he would have been entitled to. 


22. 


22. A passage 
cited concerning 
allotment of shares 
according to the 
fathers, does not 
relate to partition 
between uncle and 


The text, which expresses “ Among the issue of 


“ different fathers, the allotment of shares 
“is according to the fathers,”* does not re- 
late to this case [of partition between uncle 
and nephew.t] For the whole estate be- 
longed to the uncle’s father, and therefore 
the whole would belong to him, and no 


nephew. 2 f e ia 
part of it, to his nephews. Or, if partition 


is to be made as between father and son, under the direction 
for the allotment of shares according to the fathers, the 
uncle would have two shares because a father has a right 
to a double portion ; and the nephews would have a single 


share. But this is contrary to the approved usage of the 
wise. 
23, Butintends 23. The purport of the text, however, 
partition between jg this. If there be a numerous issue of 
Annotations. 


All the rest.) Giving to the first born, or withholding from him, the de- 
duction of a twentieth part. (Vide C.2.§74.) Cuu’pa’man’1 and Avuyuta. 

21. For their interest is founded on their relation by birth.] The right of 
succession is not founded solely on the gift of a funeral oblation ; but also on 
the relation by birth as son or grandson. Else thé daughter’s son might be 
supposed to have an equal title. ACHYUTA. 


22. The text does not relate to this case.) Does it signify, that the same 

share, which would have been the father’s, is the son’s ? or does it direct, tuatb 

artition be made as between father and son ? The author successively refutes 
oth these interpretations. S’RickisHn’a. 

A variation in the reading of the text is noticed by Vis'we's’warA BHAT'T’A 
in his commentary on the Mutdcshara, which obviates all ambiguity: viz., 
“ whose favhers are deceased” (Pramita-pitrican'am) instead of “ whosé fathers 
“are different.” (Anéca-pitrtcanan:.) 


# Ya'InYAWALCYA, 2. 121. + Mane’s'wapa, 


SECT. IN JIMUTA VÁHANA. ôl 


cousins. whose y ; 
fathera andhe | One brother and few sons of another, then 


their grandfather. the allotment of shares is according to the 
father’s. 


Co-—-—_—-—. 


SECTION IL 


-— toon — 


Partition with or without specific deductions. Provision for 
the Mother ; and for the Sister. 


24. In the next place, [after defining the periods, 
Bln tees when „partition among brothers may take 
OP Partition E place,*} two medes of partition among 
brothersare autho. brethren alike by class are propounded ; 
ae oa) ith, namely, either with s pecitie deductions ofa 
spevificdeduetions, twentieth and so forth, or else an equal 
division. 

25. Ha’arra ordaius’ an equal distribution without 
25. Equal shares Geductions, in the following passage, after 
are ordaiued by speaking of a father: “If he be dead, the 
vipa” “partition of inheritance should be made 
‘EES os “ equally.” So Us’anas says, “This rule of 
~ partition is declared for brethren of various tribes, being 
a born of women of classes below the father’s ; but the dis- 
“ tribution among brothers born of women of the same 
“tribe is ordained to be made equally.” 
MY í | Thus Parrersasr says, “ When the pater- 
‘nal inheritance is to be divided, the shares shall be 
and Ya'sxya. “equal.” Yaunyawarcya also declares, 
ag: «Tet the sons divide equally the effects 


Parr’ BI'NASI, 


Annotations. 


24. Hither with specific deductions.] Partition with regulated deductions 
has been already stated, (Ment, 9. 112.) Vide C. 2 § 37. The author proceeds 
to adduce authority for an equal division. (§ 25.) 

25. Two modes of partition, § 24. Two modes of distributien, § 25.} 
Constituting an optional alternative. CxHu'D’a’man'I. A regulated not an op- 
tional alternative, S'‘ricrisHn’a. 


— 


* S’RicRisHN’A 
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‘and the debts, after the death of both 
there are two modes of distribution ; 
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parents.”* Thus, 
namely, with or 


without specific deductions. 


26. 


26. But equal 
distribution is not 
indispensable. 


An option exists 


o~ 
wal. 


27. Though a 


division with spe- 
puic deductions be 
now rare. 


Accordingly, 


It must not be argued, that the practice of equal 


partition is indispensable, as the only mode 
authorized by law. For the brethren may 
consent to the deductions by reason of 


great veneration {for the eldest.) An 
option exists like that of making or omit- 


ting partition. 

since persons of the present day 
[who are younger brothers] entertain not 
great veneration [for their elders,] equal 
distribution is alone seen in the world ; as 
also because elder brothers deserving of 


deducted allotments are now rare. 
28. If one of the co-heirs, through confidence in his 


98, A co-heir 
may relinquish his 
share, taking some 
trifle to obviate 
future cavil on the 
part of his repre- 
sentatives. As 
Mexu and Ya’- 
JNYAWALCYA have 
provided. 


« occupation and desires not the property, 


own ability, decline his share of the wealth 
inherited from the father, grandfather, or 
other ancestor, something should be given 
to him, be it only a prast ha of rice, on his 
separation, for the purpose of obviating any 
future cavil on the part of his son or other 
heir, Thus Menu says, “ If any one of the 
« brethren has a competence from his own 
he may be de- - 


“ barred from his share, giving him some trifle in lieu of a 


“ maintenance.” 


1 So Ya INYAWALCYA ; 


« The separation O 


« one who is able to support himself, and is not desirous 0 


“« participation, 


“ trifle.”§ 


may be completed by giving him some 


Annotations. 


97. Like that of making or omitting partition.] Entrusting tho estate 
+o the management of the eldest brother, the rest live under him as under % 


father : this is omission of partition. 


Mane’s Wana. 


Separation is the making of partition. 


98, Any future cavil on the part of his son.) Or recourse to litigation oD 
the plea, that his father did not relinquish his share. MAHE'S'WABA. 
A different interpretation of the passages here cited, which je maintained 


by the author of the P 
ies, is confuted by S/ricrisuy’aA and ACHYUTA. 


other anthorit 


racds'a, and which disagrees with the Milacshara an 


@ Ya INYAWALCYA, 2. 118, Vide Supra. § 4, 


+ S/eicRISHN A. 


: ¢ Menu, 9. 207. „$ YA INYAWALCYA, 2. 117. 
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29. When partition is made by brothers of the whole 

29. Themother Blood, after the demise of the father, an 
Shares equally with equal share must be given to the mother. 
henjsons patter tho, Ee ET expresses, “ The mother 


father’s demise. A 7, aed 
text cited. ‘shoul be made an equal sharer.”* 


30. Since the term mother intends the natural parent, 
It cannot also mean a step-mother. For a 
30. And ex- d i TIEN 
pounded. word employed once cannot bear the literal 
and metaphorical senses at the same time. 


31. The equal participation of the mother with the 

31. If no copa? brethren takes effect, if no separate pro- 
rate property had perty bad becn given to the woman. But, if 
prenosi yona ne any have been given, she has half |a share.t] 
ashare. Atapar- And, it the father make an equal partition 
Lipo Rby Wag halo among bis sons, all the wives [who have no 
ee Mya eae issued} must have equal shares with the 
WALcyAisanthority sons. No YVMINYAWALCY A deélares 2 EF 
ora ‘Sheanake the allotments eqnal, his wives, 
“to whom no Separate property has been wiven by their 
“ husband, or their father-in-law, must be rendered partakers 
“of like portions."§ © To a woman, whose husband marries a 
“second wife, let hin give an equal sum, as a compensa- 
“tion for the Supercession, provided no separate property 
“have been bestowed on her: but, if any have been 
“ assigned, let him Allot half" $ 


: Annotations, 
3]. . But if any have heen qiven, she has hali.) Although this properly 
relate to the case of a Superseded wile, yeu it may be se assumed in the present 
case also ; conformably with the maxim, 


elk i i f } that the sense of the law, as ascer- 
tained in one Instance, 18 applicable in others also, provided there be no impe- 
diment. Cnu’d’a’yyy'y, 


If the reasoning be equally applicable, an inter 
in one case, 1s admitted in another. Therefore, 
mother aud step-mathers. allotments equal to half his own share, if separate 
property have been bestowed on them, because that is ascertained to be 
the Jaw in the case of partition made by the futher. MaAitn’s’wara. 


‘ Provided no separate property have been bestowed on her.) This is the 
reading of the text, as it is cited by the author of the 4 "atwa. Tn many copies 
of JIMU'TA-VA'TIANA, the reading is “them” (ydsdm) for “her” (yasyai.) tis 


an error of the transcriber ; for the context requires the singular number. 
MAHE'S'WARA. F. 


pretation of law, ascertained 
aà Son must give, both to his 


a a pr 


—— ia nee ee TORT 


* VRinAsPatr. Tt is the sequel of the passage cited in Ch. 2. § 35. + Mawr’s‘wara. 
a ea 
t S’nicrisun’a, § Ya/inyawarcya, 2. 116, T Yanyawaneya, 2. 149 


ae 


i 


“i 
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39. Wives of the father [meaning step-mothers*] who 


82. But those 
wives only, who 
have no male issue, 
take shares. 

Vra/sa 
VISHNU 
this. 


and 
confirm 


‘ declared ` equal to 


have no male issue, not those who are 
mothers of sons, [must be rendered*] equal 
sharers [with the son.*] So Vya’sa ordains 
“« Even childless wives of the father are 
“ pronounced equal sharers ; and so are all 
“the paternal grandmothers: they are 
mothers.” Visun’u likewise says, 


« Mothers receive allotments according to the shares of 
“sons ; and so do unmarried daughters.” t 


33., The wife's 
portion, likeason’s, 
is according to her 
tribe. 


34. So is the 
daughters: and 
her share is a 

uarter ofthe son’s: 
as declared by VRI- 
HASPATI. 


2%. She has one 

and he has 

three: as Ca'tya’ 
YANA ordains. 


33. According to the shares of sons. ] 
As sons are entitled to four shares, three, 
two, or one, in the order of the classes ; so 
are the wives also. 
34. Unmarried daughters, likewise, 
following the allotments of sons, take a 
uarter thereof. Thus VRIHASPATI Says, 
« Mothers are equal sharers with them ; and 
« daughters are entitled to a fourth part.” 


35. A son has three parts and a 
daughter one. So Ca’tYa’yANnA declares & 
« For the unmarried daughter a quarter 
«js allowed; and three parts belong to 


——S_ SS ho 


== 


Annotations. 


Let him allot hal ql The allotment of a moiety implies that the other 


moiety is completed by 
should be given as will make her allotment equal to the son's. 


the woman’s separate property. Else s» much only 
Mane’s’WARA. 


39. Childless wives of the father.) A certain author supposes this to 


relate to partition m 
of sons or childless, take e a-pic 
But hat is erroneous : for it is inconsistent with the remark, that 


father. 


ade by sons, because the father’s wives, whether mothers 


one share a-piece at a distribution made by the 


the word mother does not signify’ step-mother. (§ 30.) S’ricrisnw’a and 


AcHYUTA. 


Grandmothers. | 


When the father divides his own father’s property with 


his sons, it is right, that he should give to his own mother, on whom no sepa- 


rate property has been 


pestowed, a share equal to his own. But, if there be 


any childless step-mothers, he need. not give them allotments out of the grand- 
father’s estate, but food and raiment only ; for they cannot be intended by the 
word grandmother, and the analogy of the step-mother holds gocds. Cxnv’pa’- 
MANI 


Some say, that the word grandmother here signifies the father’s natural 
mother ; for the reasons before explained. But others infer frum the use of 


the plural number, 


and the mention of “ all,” that all the wives of the grand- 
father shall have shares. 


S'RÍCRÍSHN’A. 


The first is CHU'D’A’MAN'I'S interpretation, which is refuted by MAHE'S' WARA, 


who maintains the second opinion. 
pa gaat ee 


# Racu. on Ddya-bhiga. 


Ale E 
. t Visun’v, 18. 34—35. 
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oc the son. But the right of the owner fto exercise discre- 
“ tion] is admitted when the property is small.” 


36. Ifthe funds be small, sons must give a fourth 

36. But, ifthe Part to daughters, deducting it out of their 
fands be small, the own respective shares. Thus Ment says, 
pons t Li, “í To the maiden sisters let their brothers 
their respective al- ‘‘ give portions out of their own allotments 
lotments], _ “respectively : let each give a fourth part 
“ of his own distinct share : and they, who refuse to give it, 


“ shall be degraded.”* 


37. Let each give.] From the mention of giving, and 

a7 tad the denunciation of the penalty of degra- 

do not take por- dation, if they refuse, it appears, that por- 

tious in right of tions are not taken by daughters as having 

amass a title to the succession. For one brother 

does not give a portion out of his own allotment to another 
brother who has a right of inheritance. 


BS auBat beenace _ 38. Thus Ya’snyawatcya, saying “ Un- 
the brethren are “‘ initiated brothers should be initiated: by 


bound to defray « z 
a ARRIER those for whom the ceremonies have been 


sister's marriage “already performed ; but sisters should be 
anda brother's ini- “ disposed of in marriage, giving them as 


Annotations. 


36. If the funds be small.) If the property be not sufficient to defray the 
nuptials of a daughter with a fourth part of the amount receivable by ason, 
the funds are said to be small. In such a case a partition is made exclusively 
among the brethren ; and afterwards the daughter’s nuptials are defrayed with 
contributions from their respective allotments. S’ricrisHn‘a. 


Out of their own allotments respectively.) This is according to the usual 
reading of the text. But Va’cuEspatr Mis’ra reads and interprets swébhyak 
swébhyah ‘taken from their own brothers,’ instead of swébhyd’ nsébhyah < out 
‘ of their own allotments.’ The author of a commentary on the Déya-bhdga, to 
which RaGiUNANDANA’s name is affixed, ceusures that, variation of the reading. 


87. Not as having a title to the succession.) The doctrine of the Mrtacshara, 
that the daughter has a right of inheritance like the son, is thus refuted. 
Racu. on Daya-bhaga. 


38. By those for whom the ceremonies have been performed.) MAHE'S'WARA 
quotes and rcfutes the author of the Tatwa, as maintaining, on the authority 
of this text, that the charges of a sister’s marriage are to be defrayeé by those 
brothers only who have been initiated. But no passage of such ansimport has 
been found in the Dayatatwa. 


* Munv, 9. 118, 
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tiation : as declar- 
ed by YA'uNYAWAL- 
CYA. 


39. If thewealth 
be great, a suffi- 
ciency for the nup- 
tials, and not a 
quarter part, is 
given.. 


40. This 


40. The allot- 
ment of a quarter 
implies an equal 
number of sons and 
daughters. 


DAYA-BHAGA OF 


“an allotment, a fourth part of œ brother's 
“own share ;”* declares the obligation of 
disposing of them in marriage, not their 
right of succession. - . 
39. Thus, [since the daughter takes 
not in right of inheritance ;t] if the wealth 
be great, funds siifficient for the nuptials 
should be allotted. It is not an indispen- 
sable rule, that a fourth part shall be as- 
signed. 


CHAP. iH. 


[allotment of a fourth part if the funds be 


small{] must be understood as applicable 
only, where the number of sons and daugh- 
ters is equal. For, if the number be 
unequal, either the daughter would have a 


greater portion, or the son would be entirely deprived of 
property. But that cannot be proper, since the son 1s 
principal [in relation to the inheritance |. 


41. 


41. An argu- 
ment in support of 
the specific allot- 
ment grounded on 
a passage of Na’- 


It is stated as an objection, that, as the defraying 


of the nuptials of a sister is an indispen- 
sable obligation under the text of NA'REDA, 
which expresses, “ If no wealth of the father 
WOT By i ars i 
exist, the ceremonies must without fail be 


CREDA, _ “defrayed by brothers already initiated ; 
“contributing funds out of their own portions ;’§ the impo- 


verishment of the brothers is no exceptionable consequence. 


42. That is wrong. For the text is intended to pro- 
42. Refutation Vide for initiatory ceremonies of brothers ; 


of that argument. and the reading of it, which expresses, that 


Annotations, 


39. Tt is not indispensable that a fourth be assigned.| Fo” a passage of 
Visun’v,|| cited by [Va/curspatt] Mis'ra and the rest, provides, that “the son 
“should defray the initiatory ceremonies {of other sons] and nuptials of un- 
“ married sisters, suitably to the wealth.” The Retnácara and the rest concur 
in this. Racin. on Déya-bhaga. 

40. If the number be wnequal.| TE there be four sons or a greater number, 
and only one daughter, she has a larger portion. If there be four daughters 
and one son, he is deprived of wealth. S/nicrisuy’a. 

42. The veading which expresses “ceremonies of brethren” is unauthentic.] 
Some writers, who-so read the text, mterpret brethren as signifying brothers 
and sisters (the feminine word being merged in the masculine term); and they 
infer that the ceremonies of both are intended. The author refutes that 
opinion. CHU'DA'MAN'I. 


* Ya'INYAWALCY.., 2.125, t Mane’s’waRa. 
§ Na‘repa, 13, 34. "VisHn‘1r, 15, 31 


t Mane’s’wara, 
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“ the ceremonies of brethren must be defrayed by those who 

“ arealready initiated,” is unauthentic ;* and the initiation of 
a brother was the subject treated of. It had been already 

said, “ For those, whose forms of initiation have not been 

“ regularly performed by the father, these ceremonies must 

“ be completed by the brethren out of the patrimony.”t 
Here the pronouns “those” and “ whose” are in the mascu- 

line gender. But this text immediately precedes the one 

before cited (“1f no wealth of the father exist, &c.”) That 

passage therefore relates to the initiation of brothers. 


43. Thus partition of the wealth of the father, grand- 
father, or other ancestor, [has been fully 


43. Conclusion. 3 
explained. ] 


Annotations. 


That passage relates to the initiation of brothers.| Isnot then the defraying 
of a sister's nuptials enjoined ? Thou art mistaken in that supposition. The 
marriage of a sister is an indispensable obligation. What then? On the 
demise of the father, the obligation of completing the initiation of brothers 
devolves on the brethren. But, in regard to the marriage of a sister, the 
authority devolves on the grandfather by the death of the father; and on the 
brethren, if the grandfather be dead. Thus, in a case where the disposal rests 
with the grandfather, the brethren, though not competent to dispose of their 
sister in marriage, might be liable to impoverishment. Ragu. on Déya-bhaga. 


In fact, after the demise. of the father and grandfather, the brother also 
is bound to defray his sister’s nuptials, as having the authority to dispose of 
ier in marriage. Therefore, as the brother may be impoverished by defraying 
vhe initiatory ceremonies of numerous brothers, so it is no exceptionable conse- 
quence that he may be impoverished by defraying his sister’s nuptials. This 
should be considered by the wise. S'Ricrisun’a. 


The ceremonies of brothers include marriage, according to some authors. 
But [Va'cuesratr] Mis‘ra here explains them as terminating at the investiture 
with the sacrificial thread. Ragu. on Dáya-bhága. 


* The reading here censured occurs in the Retndcara, Chintéman’t, §c., viz., bhrá- 
trindm ptrva-sonscritaih, in place of bhrátrčbhih purva-sanscritaih. The latter is the 
reading in the Viramutrédaya, Ddyatatwa, §c. 


+ Na’neEpa, 13. 33. f Cuv’p’a’san’t. 
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CHAPTER IV. 


—__—_———_.- mM 


Suecessron to Woman's Property 


-400 --- 


SECTION I 


Separate property of a Woman defined and explained. 


1, Iw the next place, for the purpose of teaching the 

1. The peculiar distribution of a woman’s .separate goods, ° 
property of a Wo: such property is first described. On this 
sorts;asenumerat- Subject Visun’v says, “ What has been 
ed by VisHy'v. “ given to a woman by her father, her 
“mother, her son, or her brother, what has been received 
“ by her before the nuptial fire, what has been presented to 
“her on her husband's espousal of another wife, what has 
“been given to her by kindred, as well as her perquisite, 
“and a gift subsequent, are a woman’s separate property. ”* 


2. Ca’rya/yana defines a gift subsequent. “ What 
BGS VEE Ae ss has been received by 2 woman from the 
termed gift subse. “ family of her husband at a time posterior 
reyes jew “to her marriage, is called a gift subse- 
“ quent ; and so is that which is simi- 


od 


Annotations. 


2. Ata time posterior to her marriage.) It is thus evident, that presents 


® Visun’v, 17. 13., 
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“ larly received from the family of her kindred. Whatever 
“is recelveu by a woman after her nuptials, either from her 

“husband or from her parents, through the affection of the 
“giver, Buricu pronounces to be a gift subsequent.” 


3. By the word “kindred” her father and mother are © 

3. Interpreta- denoted. Hence the meaning is this: 
tion of his text. any thing received subsequently to the 
marriage, from [maternal or paternal uncles or other*] per- 
sons who are related through the father or the mother, or 
from those +wo parents themselves ; or so received from tke 


Annotations. 


given by her father, her mother, her brother, 


By. or her kindred, (§ ł) intend 
what is given at any-other time. 


AcHYUTA and S/ricrisuy’a. 

From the family of her kindred.) Several variations in the reading of the 
text have been remarked; the most material of which is at the close of it, 
here read, band’ hu-culdt tát'há § similarly from the family of her kindred ; but 
in the Mitdcshard, &c., Pitrč-culàt tať'hà, ‘from her father’s family; and in 
the Retndcara and other compilations, Swa-culdt tat'hà, ‘from her own 
‘ family? The text is cited again, Section 3, § 16. 


3. Fromhis family, namely, her father-in-law, §¢c.] Itthus appears, that a 
resent given to a woman by her son, which is 


i ; l noticed in VisHn‘v’s text 
($ 1), is not [technically] included among gifts subsequent, since the son 


cannot be here comprehended uuder the terms “ kindred,” and “ family of the 
SB he Ea = > - : 

“ husband,” in the sense in which they are here used; for the son’s relation is 

immediate. S’ricrisyn’a, 


_ _ Dither the husband or the parents inherit.| The meaning is this: the 
technical term, “ gift subsequent” is useful relatively to the brother’s succes- 
sion to property, under that denomination, left by a childless woman. But 
the brother is not heir to what was received by her at the time of her nuptials : 
since the hushand is successor in the instance of a marriage celebrated in 
one of the five forms called Brahma, &e., and the parents are so in the other 
three marriages named As'ura, &c., or, on failure of them, the brother-in-law 
and so forth. Hence the term would be useless, if its signification were 
general. Or, if the contrary term were taken as comprehending it, & 
limitation must be argued in the text which specially declares the succession 
of the husband and the rest; because it would contradict the passage con- 
cerning the brother’s right of succession. Thus, under the maxim “ preven- 
“tion is better that remedy,” (literally “better not touch mud than wash it 


“off;”) the use of a term which obviates that difficulty was proper. 
S’ricrisHn’a. 
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husband, or from his family, namely,’ her father-in-law and 
the rest ; is a gift subsequent. But-the term ‘kindred,’ in 
the text of Visuy’v, intends maternal uncles:and others ; 
for the father and the rest are specified by the appropriate 
terms : and either the husband, or the parents, inherit that 
which was received at the time of the nuptials, according to 
the difference between marriages denominated Bréhma, &c., 
and those called As’ura and so forth. 


4. Meyu and Ca’tya’yaya describe the separate pro- 
4. Sixsortsare Perty of a woman. “ What was given 
specified by Menu “ before the nuptial fire, what was present- 
and Ca'ryalyana; «ed in the bridal procession, what has been 
“conferred on the woman through affection, and what has | 
“ been received by her from her brother, her mother, or her 
Ae, “father, are denominated the six-fold pro- 
~  «“ pertyof a woman.”* So Na REDA says: 
“ What was given before the nuptial fire, what was present- 
“ed in the bridal procession, her husband’s donation, and 
“ what has been given by her brother or by either of her 
“parents, is termed the six-fold property of a woman. ”t 
5. Ca'rya'yasa explains this: “ What is given to 
5 Camarasa “Women at the time of their marriage,. 
defines gift before ‘‘ near the nuptial fire, is celebrated by the. 
the unptial fire; « wise as the women’s peculiar property bes- 
“towed before the nuptial fire. That again, which a 
« woman receives while she is conducted from the parental 
«abode, to her husband's dwelling,] is 
and gift presented <“ instanced as the separate property of a 
oe Alaa pe woman, under the name of gift presen- 
“ted in the bridal procession.” 


6. Since the term “ parental” is derived from a com- 
6. Expositionof plex expression, of which one member 
the text. only is retained, the presents, which she 


Annotations. 


4. Conferred on the woman through affection.) This passage is read 
differently in most quotations of the text: “given in token of love,” dattan 
cha priti carman’i, in place of dattan chu prititah striyai, 

S. One member only is retained.) he term paitrřea may signify paternal, 


# Menu, 9. 194. +Narepa, 13. 5, 
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receives from the family of either her father.or her mother, 
while she is conducted to the house of her husband, are 
gifts presented in the bridal procession. 


7. “ Her husband’s donation” (ddya) is wealth given 
an g (datta) to her by her husband ; [not, as 
a Aa inthepassage the word might be supposed to signify, the 
above cited, signi- heritage of her husband.*] For Menu and 
He pit. heritage, others [viz., Ca’tya’yana and Visuw’ut] no- 
tice that which is given (datita) to her by 
him, without mentioning his donation (ddya,) and Na’Rrpa 
specifies donation (ddya), without any separate notice of 
given (datta.) 

8. In other instances also, ‘‘ husband’s donation” is 
used for wealth given by the husband. 

8. Other instan- Mius Ca’tya YANA says, “ Let th ‘ 
ces occur of that uS yS, e e woman 
use of the term; <“ place her husband’s donation as she 
Gites E PARINE SF of « pleases, when he is deceased : but, while 
í “he lives, she should carefully preserve it, 
«« or else [if unable to do sof] commit it to the family.” 


Annotations. 


as derived from pitri, father; or parental, as deduced from the complex 
expression matre pitrt father and mother, retaining the single term pitrž, 


according to a grammatical rule for rejecting the feminine word in such 
‘instances. Pa’n'tnt. 1. 2. 70. 


This is according to a reading ofthe text, which is countenanced by the 
Retnacara and Chintaman'i: but the Smritichandrica and Mitacshara read 


itur grthat ‘from the father’s house,’ instead of pattricat “from the parental 
[abode]. 


From the family of either her father or her mother.] Is not the father’s 
house properly signified by the word “parental?” For the mother’s abode 
is the same with the father’s. What use then is there in interpreting the 
term as signifying parental instead of paternal? The author shows the use 
of that interpretation. It comprehends the case of her being carried from the 
house of her paternal grandfather, or from that of her maternal grandsire and 
so forth. MAHE'S'WARA. 

7. ‘Her husband’s dowation.] Gift is the literal interpretation of the word 
daya. Inheritance, or succession to the estate of a deceased person in right 
of relation to him, is a metaphorical gense of the same term. Race. on 
Daya-bhaga. 

8. Thus Ca’s¥a'yawa says.] The passage of Ca’rya’yana, here cited; is 
explained by CHAN'DE'S'WaRa and VAISS RI Mis’Ra, qonfcrmably with the 
opinion of the. author of the Pracds‘a, as intending property, which has 
devolved on a widow by thé death of her husband leaving no preferable heir ; 
as well ag property accruing to her, during his life-time, by his coset: the 


€ Acryvm, f’aioninun’a, dc. ‘$ S/aforiaHn’s t Acurum, S'xicatamn'a, ec. 
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9. The meaning of the passage is this: wealth given 
to her by her husband, she may dispose of, 
9. Exposition of ag she pleases, when he is dead ; but, while 

the text. ; : 5 
he is alive, she should carefully preserve it. 

This is intended as a caution against profusion. 

10. So the text of Vya’sa, concerning the limits of 
the value which may be given by her hus- 
bey Confirmed band, [exhibits the same term.*] “ A pre- 
Yas? “sent, amounting to two thousand (pan’as) 
“at the most, may be given to a woman, 
in which the same « out of the wealth : and whatever property 


term occurs anti B 9 
must be taken in “is given to her by her husband, let her 


the same’ sense. “ use as she pleases.” As far as two thou- 

sand [pan’as| a present may be given to a 
woman, but not more. In answer to the question by whom 
given? the construction refers to the word husband con- 
tained in the text; and one not contained in it must not 
be assumed. Thus the term (déya) ‘may be given’ re- 
tains the literal sense of the verb (dé) to give. But, since so 


Annotations. 


first part of the passage being referred to the one; and the second to the 
other subject. The close of the passage is interpreted, as directing the widow 
to commit herself to the.cave of her husband's family, if there be mò property 
left by him. Heta’yupua and Pa’risat’a are cited as authorities for the 
different interpretation adopted in the text. 

Commit it to the family.) Engrust it to her husband’s family; as her 
mother-in-law, sister-in-law, &e, MAHE'S'WARA. 

If she herself cannot preserve jt, let her commit it to, or place it with, the 
family. Some authors interpret this, ‘if she cannot subsist on that wealth, 
“let her commit herself to she fainily;” that is, taking refuge with the 
‘family, let he pass the timè with them.’ S/RicrtsHn’a. 

This is a wrong interpretation, for it is inconsistenf with the premises. 
ACHYUTA. 

10. A present amaynting to two thousand at most.) Copies of this as of 
other compilations difi,. in the reading of the first words; which in some 
transcripts stand D yisahasra-pan's diyah; in others, Dwisikasrah-paró 
diyah, or Dwisaha,..nar6 dayah; bus in the text of the Mahdbhdrata, 
whence apparently the passage is taken, U'risahasra-pard daiyah, ‘ three 
‘thousand at most» The second is the reading, which agrees best with the 
gS of ORAY yg's'wana and Mırra{is'Ra on the text. . 

_ So mach as $s her husband's estate.] The whole estate of her husband who 
dieg leaving 2O Tale issue, Maue’s/WARA. 


* Maug’s’ Ay, . 
+ A passage, nearly resembling this quotation, occurs in the Mahábhárata, 


Danad/harma, 46. 23. 
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much as is. her deceased husband’s estate, belongs te the 
widow, the sense becomes metaphorical [under another in 
terpretation ;] and that is not reasonable. 
. 11. And whatever property is given to her by her hus- 
band, let her use as she pleases.) Hence 
nda at PS- [since the text relates to a gift made by ‘her 
a mido o pepecs husband, and not to an allatment delivered 
pation ot aer aus- to her by an umpire adjusting the succes- 
I AS sion ;*] ine MEA EENE Sa that the 
widow is competent to take so much of the property of her 
husband, who has died leaving no male issue, as amounts 
to two thousand [ pan’'as,] and not the whole estate, must 
be rejected by the wise. 
12. This and [the right of the widow to take the 
12. This sub- Whole estate of her husband who leaves no 
ject will be resum- male issuet] will be discussed at full length 
edin another place. [under the head of succession to the estate 
of one who has no male issue.{] 
13. Ya'snyawatcya explains [a woman’s property : §] 
13. Yayawan | What has been given to a woman [before 
cya describes the “‘ or after her nuptials,||] by the father, 
separate property “í the mother, the husband or a brother, or 
of a -yoman. ee 9 Š ? 
received by her at the nuptial fire, or 
“ presented to her on her husband’s marriage to another 
“ wife, [as also any other separate acquisition,] is denomi- 
“ nated a woman’s property. T 
14, That wealth, which is given to gratify a first wife 


by a man desirous of marrying a second, is 


oP ie a gift on a second marriage : for its object 
is to obtain another wife [with the assent 
of the first. | 
Annotations. 


11. Hence the alleged conclusion must be rejected.| A different interpreta- 
tion of the first part of Vya'sa’s text makes it relate to an annual allotment 
to a woman for her maintenance, which is restricted by that passage not to 
exceed the sum specified. ‘The Pracás'a, quoted by CHan’p'r’s'waka, and the 
Viramitrédaya, give this construction to the text, and do not consider it as 
relating to a widow who has of course a provision out of her ..usband’s estate. 
The interpretation, which Jimu'Ta-va'HANA refutes, is not found in any of the 
compilations now received as authority. 


# MAHE'S'WARA. + S’nicrisHn’a and ACHYUTA. 

t:Cuv'pa'man’r and S’ricrisun’a, &. Vide C. 11. § S’Ricrieun’a and ACHYUTA, 
r { 7 

|| S'rícRisHN’A, &. @ Ya'snrawatcya, 2, 144. 
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15. So Drvara says: “ Her subsistence, her orna- 
LBW VANE G dace i; ments, her perquisite, and her gains, are 
of Dr'vara ona “ the separate property of a. woman. She 
Me peculiar <“ herself exclusively enjoys it; and her 
í “ husband has no right to use it, unless in 
“« distress.” * 
16. Vya’sa also: “ Whatever is presented at the 
“ time of the nuptials to the bridegroom, 
vuoi, And one of « intending [the benefit of the bride ;] be- 
“longs entirely to the bride ; and shall 
“not be shared by kinsmen.” ? 
17. Intending.] Designing, that it shall appertain to 
the bride. It is not meant, that the pro- 
as Papanin perty becomes her's, even without such 
S passage. 2 9 . . 
intention. Accordingly the time of nup- 
tials is here stated illustratively ; and not as the sole motive. 
For the will of the giver is the cause of property. So the 
following authentic text does not specify, that it niust be 
iy at the time of the nuptials. “ What is 
time aoa “ presented to the husband of a daugh- 
thehusband forthe “ ter, goes to the woman, whether her hus- 
benefit of the wife, « band live or die; and, after her death, 
elongs to her. | iki <0 ae 
“descends to her offspring.” Here the 
giver’s intention is not specified ; because it is implied by 
the word daughter. 
18. Since various sorts of scparate property of a 
18. The number Woman have been thus propounded without 
of six sorts (§ 4) any restriction of number, the number of 
is not restrictive: six [as specified by Menu and others,t] is 


Annotations 


15. Subsistence.) What remains of ihat which is given for her food and 
raiment. 

Gains.) Interest or loans, and so forth. Cuu'pa’man’1 and S’Ricrisun’a, &c. 

Perquisite.) This will be exp'sined under the head of succession to a 
woman’s separate property. Cyv’va'man’l. 

These terms are otherwise interpreted in the compilations of other schools, 
as the Retndcara, &c., viz., Gains.) Wealth received from kindred. Retn. 
Received from any person as an offering to gratify Gauri, or some other 
goddess. Viramitr . 

Perquisite.) Wealth given to a maiden on account of soliciting her in. 
marriage. Retnacara. 


* The first term of this text is read Vridd/hi in the Smritichandrica, and is inter. 
preted ‘wealth given by the father or other person for increase of prosperity.” The 
Madana-ratna and other suthorities read and interpret, as here, Vrétti ‘ wealth given 
‘by the father or others fr subsistence.’ 

t Vide § 4. S’ricrisun’a. 
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whatever is at her 
sole disposal, is a 
woman’s separate 
property. 
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not definjtely meant. But the texts of 
the sages merely intend an explanation of 
woman’s separate property. That alone is 
her peculiar property, which she has power 


to give, sell, or use, independently of her husband’s con- 


trol. 


19. Ga’tya’yana expresses this rather concisely : 


19. Ca'tva'vana 
expresses this 
meaning. 


« dominion. 
“ property.” 
20. 


20. Exposition 
of his text. 


The husband has 
power over wealth 
earned by his wife, 
or recefved in pro- 
sents from any 
other but kindred. 


“The wealth, which is earned by mechani- 
“cal arts, or which is received through 
“ affection from any other, [but the kin- 
« dred,] is always subject to her husband's 


The rest is pronounced to be the woman’s 


Over that, which has been received by her “ from 


any other” but the family of her father, 
mother, or husband, or has been earned 
‘by her in the practice of a mechanical art, 
{as spinning or weaying,*] her husband 
has dominion and full control. He has a 
right to take it, even though no distress 
exist. Hence, though the goods be her's, 
they do not constitute woman’s property ; 


because she has not independent power over them. 


21. 


2]. The wife 
has sole power over 
other descriptions 
of property. 


Ca'tyA’yana de- 
fines gitt of affec- 
tionfite kindred. 


But in other descriptions of property excepting 


these two, the woman has the sole power 
of gift, sale, or other alienation. So 
Ca’tya’yana declares... “That which is 
“received by a married woman or @ 
‘maiden, in the house of her husband or 
“ of her father, from her husband or from 
“ her parents, is termed the gift of affec- 


s£ tionate kindred. The independence of women, who have 
“received such gifts, is recognized in regard to that pro- 
“ perty ; for it was given by their kindred to soothe them, 
“and for their maintenance. The power of women over 


Annotations. 


21. From her husband.) This reading of the text is comformable to the 
quotation in the Calpataru and other compilations.» But the Witéeshara reads 
“from her brother,” bhrátuh, instead of “from kër husband” Lhartuh, and 
is followed by Cuan'n p’s'wara and many others. Another variation occurs in 
the fi rst verse of this stanza, read by CHan'p'e's'wara Canyay%sdrd’ ham 
“with a maiden,” instead of Canyayá vdpi, “or by a maiden.” Ii is censured 
as an erroneous reading by VA'CHESPATI MIS'RA. 


8 S 


* MAHE'S'WARA. 
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“the gifts of their affectionate kindred is ever celebrated, 
“ both in respect of donation and of sale according to their 
“pleasure, even in the case of immovables.” 


CHAP. IV. 


22. 


22. Explanation 


of the text. 
23. 


23. Immovables 
given to her by 
her husband may 
not be aliened by 
her. 


A passage of 


Na‘Repa proves 
this. 

Other immov- 
ables may be 
aliened. 


What is obtained from kind relations, [meaning 


ersons of her father’s family or her 
mother’s,*] is the gift of affectionate kin- 


dred. 


But in the case of immovables bestowed on her 


by her husband, a woman has no power of 
alienation by gift or the like. So Na’repa 
declares: ‘‘ What has been given by an 
“ affectionate husband to his wife, she may 
“ consume.as she pleases, when he is dead, 
“or may give it away, excepting immov- 
“able property."t It follows from the 
specific mention of “ given by a husband ;” 
that any other immovable property, except 
such as has been given to her by him, may 
be aliened by her. Else fit this text 


forbid donation in the case of immovables in general,{] the 
preceding passage concerning the power of women in 
respect of donation and of sale, “according to their plea- 
“sure, even in the case of immovables,” would be con- 
tradicted. 


24. However, if the husband have no means 


24. In distress, 
a husband may use 
his wife’s property : 


of subsistence, without using his wite’s 
separate property, in a famine or other 


distress, he may take it in’ such cir- 


Annotations. 


23. From the specific mentionof “ given by a husband’ ` The author of 
a commentary, to which is affixed the name of RaGHUNANI ANA, remarks in 
this place, ‘Hence itis true, that a woman is entitled to give away even 
‘immovable property received by the demise of her hushand.’ As the 
doctrine, which is here hinted, is opposed by the whole current of authorities, 
and receives no countenance from RaGHUNANDANA himself, in his undoubted 
work the Déyatatwa, this passage cannot be considered as of weight to shake 
the opposite doctrine, which denies the widow’s right of alienation unless 
under very peculiar circumstances. The authenticity of the commer tary 
itself, as a work of RacHuNANDANA, is more than doubtful. T6 is of no 
celebrity ; and is suspected to be the work of some later writer, who has 
assumed RaGHUNANDANA’s name and designation. 

24. She may exact her due supply.) She may take wealth (for the term 
swa signifies wealth) sufficient for food and raiment, &c. She shall obtain 
from her husband so much as may be ordered by the king. But, if her 


* Ddyatatwa. 
+ Not found in Na’Rspa’s Institutes ; but cited in the Mitécshara, Retndcara, &c. 
$ S'RÍCRÄSHN'A- 
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as declared by a cumstances: but not in any other case. 
ack. .~6 So Ya'snyawaLcya declares: “A hus- 
“band is not liable to make good the 

f “property of his wife, taken by him in 

“a famine. or tor the performance of a duty, or during 
“ illness, or while under restraint.”* Ca’rya’yana, again, 

denies the right of the husband to do so 

in any other circumstance : ‘ Neither the 

“husband, nor the son, nor the father, 
“ nor the brothers, can assume the power over a woman's 

aon . property to take it or to bestow it. If 
(Ca‘tya'YANA di- ge 5 i ) 

Sees) Ty canons any one of these persons by force con- 
property to be res- “sume the woinan’s property, he shall be 
Pe ia wee “ compelled to make it good with interest, 
cording as it was “‘ and shall also incur a fine. If such person, 
taken by her con- «having obtained her consent, use the 
Fe a hay ina Beas property amicably, he shall be required 
« to pay the principal, when he becomes rich. But, if the 
“« husband have a second wife and do not show honor to 
“ his first wife, he shall be compelled by force to restore 
“her property, though amicably lent to him. If food, 
“ raiment, and dwelling be withheld from the woman, she 
“« may exact her due supply, and take a share [of the 
“ estate | with the co-heirs.” 

25. If the husband, having taken the property of 

Serie his wife, live with another wife and neglect 

neglected by her her, he shall be compelled to restore the 

husband, she may property taken by him. If he do not give 

ee hime" her food, raiment, and the like, that also 

may be exacted from him by the woman. 

26. Thus a definition of woman’s pro- 

perty has been propounded. 


But in no other 
case. 


26. Conclusion. 


Annotations. 


husband be dead, let her receive an allotment from his co-heirs. MauHe’s’- 
WARA. RS 

She may exact her own; that is, her due supply of food and raiment. She 
niay take from the co-heirs of her husband, that is, from her brother-in-law 
aad the rest, a share, or the portion appertaining to her husband. Some 
interpret the text; ‘She may exact from her husband’s co-heirs her own 
‘ allotment, consisting of food, raiment, &c.’ This is, however, an erroneous 
interpretation ; for the same meaning is deducible from the single term 
swa, “ her own.” S/ricrisHn’a. 


® YA'JNYAWALCYA, Z. 148. 
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SECTION II. 


Succession of a woman's children to her separate 
property. 


1. In the next place, partition of woman’s property 
Hy oan ieee is explained. On that subject Munv says, 
pounds the succes- “ When the mother is dead, let all the 
sion to a womans < yterine brothers and the uterine sisters 
Prap GRN “ equally divide the maternal estate.”* 
2. Since this suggests the participation of brother 
PM iene and sister, connected in the sentence by 
ed by her sons and reciprocation, although the conjunctive 
daughters cou- compound do not there occur, by means 
jointly- however of the conjunctive particle, which 
bears the same import [and is contained in the text, | the 
meaning-of the passage must be this; ‘ Let sisters and 
‘brothers of the whole blood share the estate.’ 

3. Vnrinaspatt likewise expresses assemblage by the 
conjunctive particle in the following pas- 
sage. “A woman’s property goes to her 
“children; and the daughter is a-sharer 
« with them, provided she be unaffianced ; but, if married, 
« she shall not receive the maternal wealth.” 


3. So Vritas- 
paTi declares. 


Annotations. 


2. By reciprocation.) The grammatical terms here employed, ana the 
author’s reasoning, will be better understood after consulting a note subjoined 
to the Mitdéeshara on inheritance (2.11), where the very doctrine is asserted 
which Jimu’ta-va'HANA controverts. 

The conjunctive particle.) The particle cha, with which the conjunctive 
compound corresponds in import; according to Pa‘n’int (2. 2. 9.) 

3. She shall not receive the maternal wealth.| The close of the stanza is 
read differently in other compilations, labhaté mána-mátracam, “ She receives 
“a mere token of respect,” instead of na labhén mátrřcan ‘d/hanam, “ She shall 
“nob receive the maternal wealth.” This reading, which is peculia: to 
JimU'TA-VA’HANA, is disapproved by his commentator AcnyurTa, who gives 
reasons for preferring the other; supported as it is by the authority of the 
Refideara, Smrttichandriea, &e. 


TAC Ae ® Menu, 9. 192. 


BCT. UU. 


4. Flere 


4. SANCHA and 
Linna ordain 
their equal partici- 
pation. 


5. Since 


5. The son in- 
herits whether ini- 
tiated or uniuitiat- 
ed. 
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the term children intends sons: and they 
share their mother’s goods with unbetroth- 
ed daughters. So S'axc'na and Lic’mta 
say, “ All uterine brothers are entitled to 
< the wealth equally ; and so are unmarried 
“sisters.” 

the son is mentioned first in all these pas- 
sages, he has a right to the succession to 
lus mother’s wealth, whatever be his state 
| initiated or uninitiated* ]: and the conjunc- 
tive particle, which likewise occurs in every 


one of those texts, denotes assemblage. 
6. A passage of Dn’vana is conclusive against one 


6. The text of 
Dr’VALA is conclu- 
sive against the 
supposition, that 
unmarried daugh- 
ters und sons in- 
herit successively. 


who persists in the ‘controversy, notwith- 
standing the foregoing reasons. It is as 
follows: “ .4 woman’s property is common 
“to her sons and unmarried daughters, 
“ when she is dead ; but, if she leave no 
“issue, her husband shall take it, her 


« mother, her brother, or her father.” 
7. Here it is expressly declared, that the mother’s 


7. Else the spe- 
cial right of the 
maiden daughter 
in a particular case 
would not be de- 
clared. ` 


concerning the 


goods are common to the son and unmar- 
ried daughter : and if the maiden daughter 
were exclusively entitled to the whole of 
her mother’s estate, [notwithstanding the 
existence of her brother,t] the special texts 
of Menu and others, | which will be cited,{] 
( Yautuca) wealth given at the nuptials, 


would be unmeaning ; since she would kave the right in all 
cases indiscriminately. 


8. But if one should propose this solution: < the or- 


8. A different 
argument rejected, 


6. A passage of Dr'vara is conclusive, 


obstinate wrestler. 


(ic nec Taine as 
* S‘ricrisun’a and ACHYUTA. 


‘ Jaining of equal participation is fit, if the 
‘brother and sister have alike a right of 
“succession to their mother’s property ; 


Annotations. 


§c.] Literally, is a choker for an 


+ S’rickismn’a and ACHYUTA. 
t S’Ricrisun’a and ACHYUTA. 
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‘ but, if sisters only inherit equally, or, om failure of them, 
< brothers only, the declared equality would be impertinent, 
< since it might be deduced, without such declaration, from 
í reasoning, because no exception to it has been specified :’ 
he might be thus answered [by an obstinate antagonist :*] 
< It is no less impertinent to declare equality, on the as- 
‘sumption, that brother and sister inherit; since their 
‘parity may be in like manner deduced from reasoning.’ 
[The antagonist might proceed to sayt] ‘ Besides, how is it 
‘impertinent? since, in the case of brothers inheriting 
‘alone, [upon failure of sisters,{] the term © equal” is un- 
« questionably pertinent, as it obviates the supposition, that 
: deductions of a twentieth and the like shall be allowed in 
‘the instance of the mother’s estate, as in that of the 
c father’s.’ Therefore, the half learned person [who argues, 
that the declaration of equality would be impertinent, ||] 
must be disregarded by the wise, as unacquainted with the 
letter of the law, and with the reasoning [which has been 
here set forth.{]] 


9, But for the cause above stated, the son and maiden 

, daughter have a like right of succession. 

$ Ontileot On failure of either of them, the goods 
Shek, Onfailure belong to the other. On failure of both of 


orpo adnek en, them, the succession devolves, with equal 
T asue inherits, Tights, on the married daughter who has a 


son, and on her who may have male isste. 
For, by means of their sons, they may present eblations at 
solemn obsequies. 


Annotations. 


8, With the letter of the law.) With the text above cited. (§ 6.) S'RÍCRÍSHN’A. 

9. For the cause above siated.] Because the word “ equally” is not im- 
pertinent. Racun. on Diya-bhaga. 

On failure of both of them. ] Both the son. andmaiden daughter. MAHR'S' WARA. 

The succession devolves .... on the married daughter.) And not, asin the 
instance of wealth given at nuptials, according to a subsequent definition of it, 
devciving in default of a maiden daughter, on one betrothed; or; for want of 
zoch, on a married daughter: since there is no authority for that order of 
snecession in this case. CHU'DA'MAN'I and S’ricrfsHy’a. 

a Uae nie ee E 


ee 
v 


PE ee 
@ Mane’s'WABA. + Ibid. t Ibid. | ibid > eientaun! a 
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10 Hence, [since the right is founded on the pre- 
senting ef oblations at solemn obsequies,* } 
10. Theaogh- the daughters son is entitled to the pro- 
ter’s son inherits, t c 
in theudeanle perty, on failure of the daughters above 
described : for the text of Munu expresses, 
“ Even the son of a daughter delivers him in the next 
“ world, like the son of a son.”{ Neither a barren nor a 
widowed daughter inherits ; for these present not oblations 
at solemn obsequies, either in person or by means of their 
offspring. Accordingly [since the daughter’s right of suc- 
cession 1s feunded on benefits conferred through the means 
of her male issue ;{ or since neither the barren nor the 
widowed daughter’s right of equal succession is recognized ;§] 
Na’repa says, “Qn failure of the son, the daughter inhe 
“rits ; for she equally continues the lineage.”|| 


11. But, if there be a son’s son and a daughter's son 
claiming the succession, the sers son has 
the exclusive title ; for it is reasonable, 
since the married daughter is debarred 
from the inheritance by the son, that the son of the debarred 
daughter shall be excluded by the son of the persen whe 
bars her claim. 


12. On failure of all these abovementioned, including 
the daughter’s son [and the son’s grand- 
J 12. Next the son, T] the barren and the widowed daugh- 
arren or widowed f SD. 
daughter succeeds. ters both succeed to their mother’s pro- 
i perty; for they also are her offspring; and 
the right of others to inherit is declared to be on failure of 
issue. 


11. After the 
son’s son. 


Annotations. 


10. ` The daughters above described.) A daughter who has a soz; and one 
who may have male issue. MAHE'S'WARA. 

Delivers him in the next world.] Since the parity of reasoning holds, the 
masculine gender is not here exclusive. Maun’s’wara. 

11. Debarred from the inheritance by the son.) The prior right of a daugh- 
ter’s son, in the case of wealth which was given at nuptials, is thus indicated ; 
for, in that instance, the son is debarred from the inheritance by the married 
daughter. S'RÍCRISHN'A. 

12. Including the daughter's som] And the son of the son’s son; for thee 
right devolves on him, next after the daughter’s son, since ‘he confers ‘great 
benefits on his ancestor. S’RicrisHn'a. k 


*S‘ricgisun’a, + Menu, 9. 139, Vide Infra, C. 11. Sect. 6. § 31. f S’RicrisuN’a, 
§ ACHYUTA. I| Na‘repa, 13. 50, @ S'RÍCEISHN’A, 
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loa 
lu 


13. But the text of Gauvrama, “ A woman's separate 
“ property goes to her daughters unaffiane- 
13. Passages, «ed, and to those not actually married ;”* 
seemingly declara- 2 : ` t se 
tory of the daugh. that of Na’repa, “ Let daughters divide 
tena Peau to ‘their mother’s wealth ; or, on failure of 
ARR ein “daughters, her ms le issue; t a passage 
received by the of Ca’rya’yana, “ But, on failure ot 
mother athernup- « daughters, the inheritance belongs to the 
“son ;? as also one of Ya JNYAWALCYA, 
“ Daughters share the residue of their mother's property, 
“after payment of her debts ; and the male issue succeeds 
“in their default ;"{ relate only to the (yautuca) wealth. 
given at nuptials ; for these passages contradict the text of 
Drvara above cited (§ 6.) Accordingly [since it is in the 
case of wealth given at nuptials, that the unmarried daugh- 
ter has the prior right of succession ;§ or has the exclusive 
right ;||| Menu says, “ Property given to 
“the mother on her marriage (yautuca,) 1s 
“ the share of her unmarried daughter.” 
14. Here yautuca signifies property given at a mar- 
th, Derivation 1iege? the word yuta, derived from the verb 
andmeaning ofthe 4 to mix, imports “ mingling ;” and ming- 
term yautuca or Jing is the union of man and woman as one 
ere person ; and that is accomplished by mar- 
riage. For a passage of Scripture expresses “ Her bones 
“become identified with his bones, flesh with flesh, skin 
“ with skin.”** Therefore, what has been received at the 
time of the marriage, is denominated Yautuca.t 
15. Answering . 15. Accordingly [since the | term. 
to périn'dyya in signifies wealth received at the time of 
Vasisurza’s text. the marriage ;{t] VasisHT’ua says, “ Let 


MeEnv is explicit. 


Annotations. 


14. Here yautuca signifies, §c.] This interpretation is opposed by the 
author tọ that which is proposed by the Calpataru, where the term is ex- 
plained as signifying ‘ Savings effected by her good management out of what . 
‘has been given to the woman, for the purpose of providing bread, pot-herbs, 
‘ &c. Acnyura. 

This alleged interpretation is not foundin the Calpataru: but the term 
is there explained ‘ Wealth given to a woman by her father and the rest, at 
‘ the time of her nuptials.’ 

15. Wealth received at a marriage.| And not, as the term is interpreted 
im the Calpatary and other compilations, ‘furniture, mirrors, combs, and the 
‘like.’ S’Ricrisuy’a. 

* Gautama, 28. 22. + Na‘repa, 13. 2. t Ya’snyawatcya, 2. 118. 
§ S’RicrisHn’a. |), AcHyura. T Menu, 9. 131. ** Véda. 
+t This is written both Yautuca, and Yautaca, Viramitrólaya. tt Acuyrra, 
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“ the females share the nuptial presents (pdrin’dyya) of 
“ their mother.”* For périn’/dyya signifies wealth received 
at a marriage (pdrin’ayana.) 


16. As for a passage of Menu, “The wealth of a 
“woman, which has been in any manner 
“given to her by her father, let the 
“ Brdhman damsel take ; or let it belong 
“ to her offspring ;”f since the text specifies “ given by her 
“father,” the meaning must be, that property, which was 
given to her by her father, even at any other time besides 
that of the nuptials, shall belong exclusively to her 
daughter: and the term Bréhman’i is merely illustrative 
[indicating, that a daughter of the same tribe with the 
giver inherits.{] Or, lest the term should be impertinent, 
the text may signify that the Brdhman’i damsel, being 
daughter of a contemporary wife, shall take the property 
of the Cshatriyd and of other wives dying childless, which 
had been given to them by their fathers. The precept, 
which directs, that “the property of a childless woman 
“shall go to her surviving husband ;” does not here take 
effect. Such is the meaning of the passage; for else 
according to: the preceding interpretation$] all the texts 
which declare the equal right of the son and daughter, to 
inherit their mother’s property in certain cases,||] would be 
incongruous. 3 


16. A passage 
of Menu explained. 


17. It must not be argued, that the succession of 
the daughters sons, on failure of the 
17. ‘the daush- daughter, is shown by Na’repa and others 


ters son is uot i 7 
meant, where it is [as YA JINYAWALCYA, &e.f]] because the word 


Annotattons. 


According to the Viramitrédaya, the word. as read by the authors of the 
Calnataru and Vivada-chintaman’i, is different from JíMU'TA-VA'HANA’S reading, 
viz., parin'dyyam, for parin'ayyam. But J{mu’ra-va'nana’s commentators 
have remarked no difference in the reading, but only in the interpretation. 

17. For the word daughter, as signifying progeny, requires a correlative.] 
The single term daughter cannot, in the same phrase, successively signify the 
progeny and the parent; namely, progeny in respect of the mothe:, and 
parentin respect of the male issue. S/Ricrisun’a, &c. 


* VASISHT'HA, 17. 40. + Menu, 9. 198, te Mas’s'WaRa, 
§ S’ricrisuy’a. || S’ricrisun’a, a Mase'swara, Vide 613 


84 +% ` DAYA-BHAUA. v= ` CHAP. 1V- 


said, that issue “issue” is connected in construction with 
BP ene et daughter, which is the nearest term. For 
vers the word daughter, as signifying a distinct 

[viz., female*] progeny, requires a parent 
for its correlative, and must not be connected in construc 
tion with “son” another progeny suggested by the term 
s issue :” since [both terms] alike [need a correlative indi- 
cating the parent.t] l 


18. Nor should [the wordy] « issue”. be expounded 
F ~ metaphorically, from the appropriate sense, 
18. Such an in- ‘onifviDe le and “ daucht f 1 f 
terpretation can- [as signitying Mate, < ghnter temale, 
not be supported neglecting the relation to a parent-indicated 
by the metaphor’; hy these terms.§] For all the terms [viz.. 
cal sense of terms. z e : : alae 
« daughter, repeatedly occurring 1n various 
texts ;|| or issue, or other equivalent word ;§ or daughter 
A e b . e LEAN we 
and issue, and, in the text ot Carya Yaxa, son ;**] may b 
taken in their hteral acceptation by connecting them with 
« mother :” and the word “ daughter” 18 acknowledged to 
bear the literal sense as connected with the term « mother,’ 
19. Neither should the construction of the sentende 
y be alleged to be ‘issue of the daughter’ 
Aen Sonia con: syooested by the pronoun in the phrase 
«her issue.” A 13.) For the pronoun 
would refer to her as daughter, {not as mother ;] since 
the meaning of the original term 15 such. 


920. Besides, the word “ daughters,” m the text of 
¥a/snvawaucva ($18), having the termina- 
20, The other tion of the first or nominative case, and 
REPER SN is the pronoun (“ their”) having that of the 
fifth or ablative, cannot be connected with 
the term “issue,” by construction which requires the sixth 
a re case. But.this tesm govern the word “mother” 
notwithstanding the intervention of mediate terms: Thus 
then, with the certainty, that “issue of the mother” is 
here intended, it is reasonable to Imterpret issue of the 
mother [as signifymg sontt] in the texts of Na’repa ane 
Ca’rya/yana : for there can be no contradiction [since the 
passages must be presumed to pe grounded on the same 
revelation. {] 


a pierisun’a and ACHYUTA. + Ibid. t MAHE'S'WARA. Saana 
` as r - + or jà 

§ S'rÍcRISHN' A, CHU pa Man’ and ACHYUTA: || Racu. on Daya-bhaya 
F Cu Da MANL ## S/RICRISHN A. tt MAHE'S'WARA. 


ER S'ricrisus'a and CHE ‘DA’MAN’L, 
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21. Moreover, conformably with the text of Baup- 
Sl Set hang Ay, Male issue of the body being 
3 i right, ge De 
that the son should left, the property must go to them ; 
innerit betore the and because [the son, as immediate issue 
denaiaters con: of the motler, is] nearer of kin [than the 
daughter’s son, who is a mediate descendant ;f] it is rea- 
sonable, that the son born of her body should have the 
right of succession to his mother’s property, and not the 
daughter's son, who is a mediate descendant not born of her 
person. 
22. Hence a woman's separate property, received by 
her at her nuptials, goes to her daughter ; 
Nuptialpre- and not to her sons [if there be a daugh- 
Fite PRS Ney “fj and the text of GAUTAMA ($ 13) is 
intended to explain the order of succes- 
sion in this case fof an inheritance devolving on the female 
issue.§] 


O° 
ae. 


99 
ae 


First, the woman's property gocs to her un- 

05. First unat ®ttanced daughters. If there be none such, 
fianced: next, be. it devolves on those who are betrothed. 
aroba PEA Jn their default, it passes to the married 
po ey or a daughters [as indicated by the conjunctive 
particle in the text.||] For the right of the female issue 
generally is suggested by the term “ daughters” [in Gav- 
vama’s text, § 13] ; and the special mention of “ unafiianc- 


Annotations, 


21. 4 mediate descendant, ne. born of her person. This is according to 
ihe common reading of the text, ná nangaja-cyacahita-daunitra ; as interpreted 
by Maie's’'wara. But he notices a variation of the reading, ma ngaja-vyu- 
vahita-dauhitra, which he expounds *A mediate descendant through the 
‘ daughter born of her person.’ 


22. The text is intended to explain the order of succession.| Not to exclude 
the affianced and mariied daughters, ACHYUTA. 

23. Pertinent ds declarutoriy of the order of succession.) Both S'xicrisiy’a 
and ACHYUTA notice a variation in the reading of Jimu’ra-ya'nana’s text in this 
place; but they deduce the same import, though in different ways. 


The order of succession is this: first, the property goes to the maiden daugh- 
ter; then.to one betrothed, for she is superior to the married daughter, because 
she belongs to the same original family (gdtra) with her parents. On failure 
of such, the property devolves on the married daughter; that is, on one who 
has @ som, or who may be expected to have offspring. If there be none’ such. 
it goes to any other daughter. S’ricrfsun’a and ACHYUTA. 


—————— SS mna i SS Se 


- Vide Infra. CG. 11. Sect. 1. § 37. + MAHE'S'WARA. 
$ S’ricrisuy’4 and Maun’s'wara. § Sriewisan a and AcHyUTa. 
| ACHYUTA. 
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“ed” and “unmarried,” which follows, is pertinent as 

declaratory of the order of succession [and not as a limitation 
of the preceding, general term.*] 

24. Thus Ya’syyawatcya says, “The separate property 

“of a childless woman married in the form 

24. A passage “denominated Bráhma or in any of the 
of YAa’INYAWALCYA «c . 
cited. four [unblamed forms of marriage] goes 

“to her husband: but if she leave pro- 
“geny, it will belong to her daughter: and in other forms 
“ of marriage, [as the A’sura, &c.,] it goes to the father 
“ [and mother, on failure of issue.” ]t 
25. Here, in certain forms of marriage termed 
Brdhma, &e., what has been received by a 
woman at the nuptial fire, goes after her 
death, first to her daughters [not, like pro- 
perty received at any other time but that of her nup- 
tials, to her sons as well as her daughters{]. Again, the 
right devolves first on the maiden daughter [conform- 
ably with the text above cited ;\; if there be none, it des- 
cends to the betrothed daughter; or for want of such, it 
goes to a married daughter [including even a barren or a 
widowed one :||] or, on failure of all daughters, it devolves 
on the son. For the husband’s right of succession is rela- 
tive to property of a wife who leaves no issue whatever. 

26. The mar- 26. The right of the married daugh- 
ried daughters ter, too, on failure of the unaffianced one 
right is even hint- 2 2 5 i ae 
ed in a former and the rest, has been hinted by Vrimas- 
text. (§ 3.) PATI using the term “unafħanced.” (§ 3.) 

27. It should not be alleged, that this text of [Ya/s- 
eater t Nyawacya above cited, §24] does not 
ceding aips  Delate” exclusively ‘te wealth received at 
(§ 24) does not re- nuptials ; but is applicable to any property, 
eee m gene, Whether obtained then or at any other 
ral; bub to nuptial time, and appertaining to a woman espous- 
presents in parti- ed by such forms of marriage. lor the 


25. And cx- 
plained. 


Annotations. 


24. Orin any of the fowr.) Including that denominated Bráhma. in any 
of five unblamed forms of marriage. S/ricrisn’/a. 

27. Any property appertaining to a woman espoused by such forms.) The 
aaie 18 here opposing the doctrine of the Mitdesharu ; as is remarked by 
S’efcLisun’a. 


* ACHYUTA, + Yalayyawaucya, 2. 146. T S’ricrisun’a. 
§ Acnyura and S’ricrisay’s. |] Cuu’pa’MAN'I. f S’ricrisun’a, Cuv’pa’man’s, &e 
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cular, given at preceding passage,* [which is declaratory 
marriages celebrat- A sh) > . ITAN 
ed in certain Of a brother’s right of succession,t] would 
forms. have no pertinency, [since, even. in that 
case, the husband or the father would 
inherit under the text in question :{] and it would disagree 
with Mexu ; for he says, “ It isadmitted, that the property 
“ofa woman married by the ceremonies called’ Bránu, 
“Dawa, Arska, Gdndharba and Pr@dpatyu, shall go to her 
“husband, if she die without issue. But her wealth, given 
“ to her on her marriage in the form called A'sura or either 
of the other two (Rédeshasa and Puis’dcha,) is ordained, 
on her death without issue, to become the property of her 
« mother and of her father.”§ Here, the subsequent terms, 
wealth given to her,” are understood in the preceding 
sentence. Therefore, by thus connecting the terms, 
“ wealth given to her at the nuptial ceremonies, &c.,” the 
text appears to relate to property received at her mar- 
riage, and not generally to any property whatever. 


oe 


28. So Yama, saying “ Wealth, which is given at the 
B TUIE. “ marriages called A’swra, &e., [is acknow- 
28. This inter-  ,, Ə eicns 1 Pits TE 
pretation is con- “ledged to belong to the parents, if the 
firmed by apas- “woman die without issue,”||] appears to 
sage o AMA. : : . 
pa intend nuptial presents exclusively ; that 
is, wealth which is given while the marriage ceremony lasts, 
having been commenced but not being finished. 


29. Tt must not be argued, that the denominations 
Be sine 3 of Bráhma, &e., regard the woman [who 
NER S is married by such ceremonies ;% and that 
property belunging the text concerns any property belonging 
toa woman marri- ¢o her; the designations being relative to 
ed in such a form; pace X 5, f 
but to property the person :**] because there is no othe 
given to her ata rule provided for the descent of a childless 
marriage celebrat- ECAT t OTA ca Te S 
Sdlinssush foume woman's property received by her betore 
her nuptials, or after them. For the rule 
of succession, in the case of property received before or 
after marriage, will be fully stated, conformably with 
express laws. 


*® Ya‘INYAWALCYA, 2.145. Vide Sect. 3. §.10. + S’ricrisny’a, &. 
t S’Ricrisay’a and Acnyuta. § Menu,9.196 & 197. i| MAHE'S'WARA, 
€ Maur’s’waea. ## ACHYUTA 
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Succession to the separate property of a childless womanr. 


1. Tur heirs of the property of a 
woman who dies childless are next pro- 
pounded. 

2. “The separate property of a childless woman mar- 
DM Abvassage ofa), fled anithe form denominated B ráhma, or 
Ya'ʻsnyawarcya “in any of the four [unblamed forms of 
pean cies “ marriage,] goes to her husband.”* 

3. The four forms of marriage, at the head of which 
is that called Brdhma, are here intended. 
Those four are the Daiva, A’rsha, Prájá- 
patya, and Gdéndharba. With the Brahma, 
they make five. For Menu has specified five: namely, “the 
“« ceremonies called Brahma, Daiva, A’rsha, Gand’harba and 

AG AS “ Prajdpatya. +t Wealth, which has been 
sents are inherited received by a woman while her marriage 
by the hushand in jn any of those forms is celebrated, de- 
a eS volves on her husband, if she die without 
issue. Here issue signifies progeny. 

4. It is notright to interpret the text 
if reer Sei as signifying, that any property of what- 
futed. ever amount, which belongs to a woman 
married by any of those ceremonies termed 


1. Suecession to 
a childless woman. 


PSANI d a exs 
pounded. 


Annotations. 


8. Progeny.) Intending the giver of a funeral oblation. CHU'DA'MAN'I. 

4, For the terms employed wm the text indicate time.| To make the rea- 
soning in this piace more intelligible, it is necessary to remark, that, in the 
orig-ual of the passage under consideration, the word has a termination (that 
vi one seventh or locative case,) which properly denotes the site or place of 
the act. Nowa wedding cannot strictly be the site of the gift ; and therefore, 

£ La 


# YA'INYAWALCYA, 2. 146. Vide Sect. 2. § 24. + Menu, 9. 196. Vide Sect. 2. § 27. 
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Brdhma, &e., whether received by her before or after her 
nuptials, devolves wholly on her husband by her demise. 
For the terms employed in the text (§ 2), signifying ‘at 
‘marriages in the form denominated Brdima, &c.,’ indicate 
time :‘and, if the words Brdhma, &c., [in Munv’s text :*] 
intended the woman [who is espoused in such form,*| those 
terms [as expressive of the married person{] would have 
been exhibited in the singular number and sixth or relative 
case : for the pronoun, denoting the woman, is exhibited 
in that case and number, in the [subsequent] passage > 
“ But her wealth, given to her on her marriage, &."9 Si 
the time of nuptiais be indicated, the term has the meta- 
phorical sense from relation to [time ||] present. But, if the 
woman be intended, it has the metaphorical meaning from 
relation to the past ceremony. of marriage. Now this, bemg 
a less approved mode of construction, is not the proper one. 
Neither is it true, that the terms Brahma, &c., do signify 
the woman who is espoused ; for they are used by Mrxu 
and the rest as importing the marriage celebrated m such 
form. Thus Menv, having premised these words “ Now 
“learn compendiously the eight forms of the nuptial cere- 
“ mony ;’T enumerates “the ceremony of Brdhma, of the 
“ Dévas, of the Rishis, of the Prajdpatis, of the A’suras, 
& & eo, So Na’repa says, “ Eight forms of marriage are 
“ ordained for the perfecting of the several tribes: the 
“ first of them is the Bráhma.”tt Visny’v in like manner 
says, “ Marriages are of eight sorts, the Bráhmæ, the 
« Daiva, &e” t} 


Annotations, 


conformably with the syntax of the language, the author considers time to be 
indicated as a secondary or metaphorical meaning of the infiected word. He 
supports his interpretation by an argument which may be thus stated: the 
relation of the marriage to the time of its celebration renders this, metapho- 
rically, the site of the-donation, and that is an easier construction than 
making the moral relation, which results from the celebration of a marriage, 
the site of the eventual succession. 


* Vide Sect. 2. § 24. + S’ricrisHy’a. t MAHE’'S'WARA. 
§ Vide Sect. 2. § 27. || S’ricrisun’a. MENU, 3. 20. 
** MENU, 3.2). ++ Na’REDA, 12.39, tt VISAN U, 24, 18. 
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5. Therefore, the observation of Vis waru Pa, that the 
wanypa’g text relates to woman’s property received 

5. V: property 
POTEGA È ‘the at the time of the nuptials, should be 


text confirmed. 


respected. 


6. Buta woman’s property, received at a marriage in 


6. In other 
cases, the mother 
inherits the nup- 
tial presents; and, 
in her default, the 


the form called A’sura and the like, her 
mother may take on her demise, though 
her busband be living ; and, on failure of 
the mother, the father. For that order of 
succession results from the text, “ Her 


father. 1 
“ wealth is ordained to become the property 


“of her mother and of her father.”* If then joint suc- 
cession were intended, the author would have said, 
“ become the property of her two parents.” And, as the 
father’s right of inheritance is declared to be on failure of 
the mother in the case of a maiden’s property, the same is 


fitting in this instance also. 
7. Accordingly Baup'ma'yana says, “ The wealth 


_7. A passage of 
BAUD'HA'YANA on 
succession to amai- 
den’s property | 


8. is sufficient 
on the subject. 


“of a deceased damsel let the uterine 
“ brethren themselves take. On failure of 
“them, it shall belong to the mother ;- or, 
“ if she be dead, to the father.” 

8. The property of a maiden has 
been thus explained, [and the subject will 
not be resumed under a distinct head.t] 


9. Itmust not be argued, that, in this case [of wealth 


9. The brother 
does not inherit 
preferably the nup- 
tial present, as he 
doesamaiden’s pro- 
perty. 


10. But he does 


inherit presents 
received by her 
after marriage ; 


giftsofkindred,and 


received at nuptials,{] as in that of a mai- 
den’s property, the brother has the prior 
right. For no text ordains it: and the 
succession of the mother and father only 
[not the brother §] is expressly declared. 
10. But wealth received by a woman 
after her marriage, from the family of 
her father, of her mother, or of her hus- 
band, goes to her brothers, [not to her 


Annotations, 


6. Her mother may take on her demise.) It must be consequently und-:- 
stood, that the term father, in'a et of YA'JNYAWALCYA, “ In other forms 


“ of 1-_.criage, it goes to the father,” 


signifies parents; one term only being 


retar -1 sf the phrase ‘father and mother.’ S/ricrisuy’s anu ACHYUTA. 
10. Received after her marriage from the family of her father, §c.| Pre- 


* Vide Sect. 2, § 27. + S'ricrisuy’a and Acuyursa. tIbid. §Ibid. ™ Sect. 2.§ 24 
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her fee (s'ulca) ac- 
cording to Ya'sNYA- 
WALCYA. 


CEM 


JIMUTA VAHANA. 


husband **] as YA'JNYAWALOYA declares : 
“ That which has been given to her by her 
“ kindred, as well as her fee or gratuity, 
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“and any thing bestowed after marriage, her kinsmen 
“ take, if she die without issue.”+ 


oe 


1l. Explanation 
of the text. 


Given by her kindred.] 


Presented to her by her 
father or mother [during her maidenhood. t] 
Hence [since the words “ given by kindred” 
intend given by the father and mother ;§] 


their sons, who are her brothers, are the kinsmen here sig- 


nified. 


12. 


12. The inter- 
pretation is sup- 
ported by a pas- 
sage of CA'TYA'YANA 
concerning immoy- 
ables. 


case equally of a 
remark of Vis’waru’pa, that property of a 


The 


13. In general, 
as affirmed by Vts'- 
waru PA, the bro- 
ther inherits a wo- 
man’s property. 


13. 


14. Since he in- 
herits the immoy- 
ables, he must a 
fortiort succeed to 
movables. 


That is confirmed by Vripp’na Ca’rya’yana, who 


says “Immovable property, which has 
“ been given by parents to their daughter, 
“ goes always to her brother, if she die 
“ without issue.” For it appears, that, the 
brothers right of succession is founded 
simply on her leaving no issue [which is the 
maiden, as of a childless wife.||] 


childless woman married by any form of 
nuptials, from that of Bráhma to that of 
the Pis’dchas, (as hinted by the term 
“always,”) goes to her brother, should 
therefore be respected. 


14. Undertheterm “‘immovables,”the 
same must be true of other property [such 
as described in the passage of Ya’snya- 
waLcyA above cited ;1] by the argument a 
fortiori, exemplified in the loaf and staff.** 


Annotations. 


perty intended by the term Anwéd'héya or “gift subsequent’ is here described 


by circumlocution. 


11. 


cu 


Cuvu’pa’ MAN'I and S’ricrisun’a. 
Their sons, who are her brothers, are the kinsmen here signified.) Cen- 


formably with the etymology of the term bdand/hava kinsmen, or offspring of 
(band'hu) kindred, explained as signifying her father and mother. S’riv. *sun’a 
and AcHyuTa, 


* S’RicrisHy’a, &e. t YAINYAWALCYA, 2. 145, t CHU'DA'MAN'I and S’/ricrisHn’a: 
§ Cuv'pa’Man’r, |] S’ricrisuy’s and Cuvioasa 7 Cut'na’'wan'r ## Ch. 2.§ 25 
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15. By the phrase “ given by her kindred” (§ 10) is 
I>. Presents signified that which was given to her by 
given to the her parents during her maiden state. For 
her Pen when a Anything received by her, subsequently to 
maiden, are includ- ` 5, 7 
ed in the precoding her nuptials, is comprehended under the 
text iş 10). denomination of (anwád'héya) ‘gift sub- 
‘ sequent ? and either the husband, or the parents, inherit 
that which was prescnted at the time of the wedding. 


16. Ca’tya’yana describes a gift subsequent : “ What 

16. Camaya- “ has been received by a woman from the 

xa’s definition of 2 “ family of her husband, and at a time pos- 

soan, “terior to her marriage, is called a gift 

“ subsequent; and so is that which is similarly received 
“ from the family of her kindred.”* 

17. From the family of her husband.) From her 

© o fitherinlaw and the rest. From the 

ud Xt pir postion fainily of her kindred.] From that of her 
father and mother. 


18. The samo author gives another definition : ` 
18. Anotherdo- “© Whatever is received by a woman after 
finition of gifbsub- © hor nuptials, either from her husband, or 
EREN "© [vrom her parents, through the affection of 
“the giver, Buriav pronounces to be a gift subsequent.” 
19. He likewise explains the fee or perquisite (S’ulca. ) 
19. Explanation § Whatever has been received, as a price, 
of fee or perquisite of workmen on houses, furniture and car- 
by the sumeantho- < yinoes, milking vessels and ornaments, is 
HAR ~“ (denominated a fee.” 


Annotations. 


19. Received of workmen.) The passage is translated conformably to the 
interpretation of Jimu’ra-va'1iawa and his commentators, S’ricrIsin’a, ACHYUTA, 
and Mauneg’s'wara: and it seems to have been understood in the same sense by 
the authors of the Retnácara and Vivada-chandra. But it is difficult to reconcile 
this meaning with the construction of the sentence. The passage is accordingly 
explained in quite a different sense by the authors of the Smrttichandrica, Mada- 
naratni, &e., ‘The price of house, furniture, carriages, &c., received in trust 
‘for thg bride,is her fee or perquisite.’ here is a variation in the reading. 
of taé text adapted to these different interpretations. Jimv’/Ta-va'Hana reading 
cu, nund'am * workmen ; and the Smvritichandrica, &c., carman'dm, * works.’ 


* Cited before : Section 1. § 2. 
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20. What is given to a woman by artists constructing 
a house or executing other work, asa bribe 
to send her husband or other person [of 
her family] to labour on such particular 
work, is her fee. It is the price [of labour;] since its 
purpose is to engage [a labourer.] 
21. Or a fee is that which is described by Vya’sa, 
21. A different “ What [is given] to bring the bride to 
explanation by “her husband’s house, is denominated her 
ESA: “fee.” That is, what is given by way of 
bribe’ or the like to induce her to go to the house of her 
husband. 


22. Thisfee, [as described in both the passages above 

22, Hither way, cited,*] occurs indiscriminately in any form 

property of such of marriage, whether that termed Brdhma, 
description occurs 5 ANE A 

under every form Or another. Such, or any similar property 


of marriage. of a childless woman, her brothers inherit. 
23. But it does notintend a gratuity (S’ulea) present- 
hoka ed to damsels at marriages called A’sura 
2 a) emote andthe rest. For that gratuity is restricted 

(S'ulea) is not em- ; : / 
ployed in its sense to the particular form denominated A’sura 
on ae as in [and does not occur in the rest.t] Accord- 

en ui t ths à ¥ atte Ce 

for Ehe Parciais or ingly it is said “ The A’sura marriage 1s 
a bride: such asis “grounded on the receipt of wealth ; the 
at Aswa « Gánd'harba, on reciprocal connexion ; the 
“ Racshasa, on seizure in war; and the 

** Pais'ácha is where the bride is obtained by fraud.”{ _ 


20. Interpreta- 
tion of the passage. 


Annotations. 


20. It is the price of labowr.] S'ulca properly signifies price : though it has 
become necessary to translate it fee, perquisite, or gratuity. 

21. What is given to bring the bride.] Cuv'pa’man’I notices a variation in 
the reading of Vya'sa’s text; anitam for dnétum, “what is brought [while the 
“ bride is going] to her husband’s house;” instead of “ what [is given] to bring 
“ her to her husband’s house.” 

22. Occurs indiscriminately in any marriage.) The term fee does not here 
denote the gratuity (S’ulca) veceived at an A’swra marriage. (Vide § 23.) 
S'RÍCRĪSHN'A. : 

23. It docs not intend a gratuity at marriages called A’sura.] ThOar~ ce 
here refutes the ancient doctrine as set forth by CHAN'D'E'S'WARA. S'RÍCRISHN'A. 


æ Cuv'pa’Man'1. + S’Ricrisun’a &e. t Ya’snyawaucya, 1.61. Vide Menu, 331—34. 
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Hence, since there is no gratuity at the Rácshasa 
marriage, nor at the other [viz., the Pazs’- 
dcha marriage,*] the conclusion, deduced 
from association with nuptial gratuity, that 
only such property goes to the brother as 
was received under the A’sura and other 
similar marriages, must be rejected : as also 
because that is not the separate property of the woman ; 
for only wealth received by the father or other person [who 
gives the girl in marriage] is denominated a gratuity. Thus 
Mewv says, “ Let no father, who is wise, receive a gratuity 
“ however small, for giving his daughter in marriage ; since 
“the man, who through avarice, takes a gratuity, is a seller 
“ of his ofispring.”t Fatheris here a general expression [in- 
tending the person who gives away the damsel.{] Therefore, 
a brother, or any other person, accepting a present [for 
giving a girl in marriage,] is a receiver of a gratuity. Conse- 
quently, a gratuity (Sulca) is that which is accepted by the 
father or other person [so disposing of the damsel. ] 


25. Hence [since the gratuity belongs to the giver 

be ashy temas! of the damsel, and not to the damsel her- 
triction of it tothe self,§]- the argument is refuted, which has 
single case of an been thus proposed ; that, has a woman's 
A’sura marriage. — Separate property received in the form of a 
gratuity (S'ulca) is possible only in an A’swra marriage, there- 
fore the gifts of kindred and a gift subsequent, which are 
specified in the same passage (§ 10), shall also be inherited by 
the brother, provided they are relative to an A’sura marriage. 
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24. 


24. A proposed 
restriction of the 
text (§ 10) to the 
case of A’swra and 
similar marriages 
refuted. 


26. But, since property, received asa fee or perquisite 
(S'ulca) in the manner described (§ 19 and 


26. The brother 91), is possible under every form of mar- 


is heir to the fee or 


perquisite, under riage, the brother is heirin all such instan- 
ae form of mar- ces ; conformably with the text [of Ya’snya- 


watoya.||] For it contains no restriction 
[to any particular form of marriage, nor to that called 
A’sura in particular.**] 


27. Thus the text of Gautama also conveys the same 


27. A passage 
of GATTAMA COn- 
frms thi-, 


* ÇHU'DA'MAN'I 


: + Menu;3. 51. 
il Cuv'pa'man’'i. Vide § 10. 


import with that of Ca’rya’yana. (§ 12.) 
It is asfollows: “ The sister's fee belongs 
“to the uterine brothers; after them, it 


$ S'RÍCRÍBHN’ A- 


ret oj sae H and ACHYUTA. 
T Ms - #% S’RicRisHs’ 4 


AHE’S' WARA. 
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“ goes to the mother ; and next to the father. Some Say, 
“ before her.’* 


28. The meaning of the passage is this: in the first 

pitino place that property goes to her brothers 

ata ENA of the whole blood. But, on failure of 

them, it belongs to the mother. Jn her 

default, it devolves on the father.; Some say before her. 
This is stated as the doctrine of others. 


29. Therefore, the property goes first to the whole 

29. On failure brothers; if there be none, to the mother ; 
of brothers, the if she be dead, to the father : but, on failure 
gifts of kindred go of all these, it devolves on the husband. 


to the mother; or i 
to the husband. Thus Ca’tya’yana says, “ That, which has 


So ‘Ca'rya’yava “been given to her by her kindred, goes, 
ordains. “ on failure of kindred, to her husband.” 


30. By saying “on failure of the kindred,” [or of the 

Sie ae father and mother,{] the failure of bro- 

ofthe tee ation thers is likewise indicated. For, since the 

parent’s right of succession js in default of 

brothers, [the failure of the preferable claim] must be con- 

cluded by the argument a fortiori exemplified in the case of 
the loaf and staff.§ _ | 


Qiuinotations. 


27. And next; to the faiher.| Jimu'ta-va'aNa reads and interprets this 
passage_of Gatrama differently from other compilers, by whom it is cited. The 
clause “and next, to the father,” which S’ricrtsim’A reads in JÍMU'TA-VA'HANA’S 
quotation, is not found in GautaMa’s text as exhibited in his Institutes; nor is 
it noticed by his scholiast; nor inserted in aucient quotations of this passage; 
nor read by ACHYUTA in Jimu’ta-va'nana’s text. The scholiast, with HELA’ YUD Ha, 
CHAN'D'E'sS'WARA and others, expounds this passage ‘The sister's gratuity be- 
‘longs to the uterine brothers, afte, [the death of] the mother; some say 
‘before [her demise :’] an interpretation, which, as AcHyuT« observes, is 
rejected by Jimu’tTa-va'HAna. 

28. Some say before her.) Some hold, that it devolves on the father next 
after brothers ; and on the mother after him. S'ricrisHy’:. 

Hea’ sup'14's interpretation, ‘Some hold, that ıt devolves on the brothers, 
‘ though the mother be living,’ is thus set aside. ACHYUTA. 

29, Given to her by her kindred.) Given by’ her father aud mother. 


ÅCHTUTA. 
e ooo - rere ee 


* GAUTAMA, 23. 28. &e. 
+ This sentence is wanting in aome copics of Jimu‘ra-va'naNa. 
$ Racuunanpana, &e. § Vide C. 2. § 25, 
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31. On failure of heirs down to the husband, this rule 
Lae again is provided, which Vritaspat! thus 
fea Oa ree. delivers, “The mother’s sister, the maternal 
toned, collaterals “ uncle, the father’s sister, the mother-in- 
inherit. « Jaw, and the wife of an elder brother, are 
A passage of Vri-  “ pronounced similar to mothers. Ifthey 
Basran cited, “ leave no issue of their bodies, nor son 
«fof a rival wife,] nor daughter’s son, nor son of those 
“ persons, the sister’s son and the rest shall take their pro- 
“« perty.” 


32. Both son and daughter are here signified by the 
ENA, Ap terms “issue of the body.” For they bar 
ae plain- every other claimant. By “son” is meant 
the child of a rival wife. For a passage of 
law expresses, “If, among all the wives of the same husband, 
“ one bring forth a male child, Mznv has declared them all, by 
« means of that son, to be mothers of male issue.”"* Nor 
iu the term “son” an epithet of “issue of the body :” for 
it would be superfluous; and the sisters son or other 
remote heir would have the right of succession, though a 
son [or a grandsont] of a contempory wife be living. 


33. The daugh- 33. If there be no legitimate son or 
ter’g son scceeds daughter, nor a grandson in the male line, 
TA EN cae nora son of a rival wife, the right of suc- 


male issue. cession devolves on the daughter’s son. 


Annotations. 


32. The child of a rival wife.) The son of such a wife; including also the 
sister of such son: for the gender is here employed indefinitely ; and, by 
means of her offspring, she becomes the giver of funeral oblations to the huş- 
band of the woman and his ancestors tọ the third degree. S’ricrisun’a. 


Including also adopted sons. Acuruta, &. 


33. Nor «grandson, nor a son of a rival wife, the succession devolves on a 
daughter's son.) This passage is censured by S’ricrisun’s; who shows by very 
satisfactory reasoning, that the daughter’s son ought to inherit before the son 
of a contemporary wife. Acnyuta considers the reading of the text to be 

nestionable ; and Maur’s’wara pronounces it to be spurious. He also rejects 
the words “nor a grandson” as unnecessary and improperly introduced in this 
plae4, RAGHUNANDANA, in the Dayatatwa, copying Jímu'ta-va'mana’s argument, 
<`. imis passage altogether; and the author of the Viramitrédaya has 
substituted one of quite different import. 


se wa } hakar 
* Mexr, 9. 183, 4 Acuyvrs and Mann’s’waRa. 
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34. By the prohoun in the phrase “son of those pei 


X sons” (§ 31, the woman’s own issue and 

34. Nor theson AY 4 : er. Bad 

de thd Maneb the child of a rival wife are signified. 

son. Therefore, their sons have a right to m- 
herit ; not the son of a daughter's son also, 


for he is excluded from the oblation of food at obsequies. 


35. For want then of sons and other linear heirs as 

35. That pas- here specified, and in default of brothers or 
sage does relate to other preferable claimants, including the 
ene REGA of suc: husband, the inheritance passes to: the 
sister's son and the rest, although kinsmen, 

as the father-in-law, the husband’s elder brother, or the like, 
be living. For the text ($31) bears no other import ; 
and the chief purpose of indicating, under the head of in- 
heritance, the competency to present funeral oblations, as 1s 
done by describing the women as similar to mothers, and 
certain persons as standing in the relation to them of sons, 


; k 5 ; 
is to suggest the right of succession to their property- 


36. Hence, since the text enumerates “sister’s son,” 

cc., if the order of succession consequently 

a tain G be, first the sister’s son, then the husband’s 
cession. sister’s son, next the child of the husband’s 
younger brother, afterwards the child of the 

husband's elder brother, then the son of the brother, after 
him the son-in-law, and subsequently the younger brother- 
in-law, the right would devolve last of all on the younger 
brother of the husband, contrary to the opinion and prac- 
tice of venerable persons. Therefore, the text is propound- 
ed, not as declaratory of the order of inheritanec, but as 
expressive of the strength of the fact, [namely, of the 
benefits conferred.*] Thus it is declared by Menv, 
under the head’ of inheritance, “ To three ancestors must 


Annotations. 


_ 84. By the pronom a.a ca. the woman's own issue and the child of a 
rival wife are signified.) The pronoun refers not to the nearest term “ daugh- 
ter’s son,” but to the remote terms “issue of the body” and “son uw ~ ^on- 
temporary wife.” Vtramitrédaya. 


* S’riceisnn’s and ÜHU'DA'MAN'I 
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AES nN of “water be given at their obsequies ; for 
MENU, YA'JNYAWAL- «e : 5 7 
ceric taney three is the funeral oblation of food or- 
show successionin “dained : the fourth is the giver of obla- 
Pigh cy, bencfits «tions; but the fifth has no concern with 
“them.”* In like manner YA JNYAWALCYA 
shows succession to property in right of the funeral obla- 
tion: “ Among these [sons of various descriptions,] the 
“ next in order is heir, and giver of oblations, on failure of 
“the preceding.”+ The son’s preferable right too appears 
to rest on his presenting the greatest number of beneficial 
oblations, and on his rescuing his parent from hell. And 
a passage of Vridd'ha S/a’va/rava expressly provides for the 
funeral oblations of these women: ‘‘ For the wife of a ma- 
“ternal uncle or of a sister’s son, of a father-in-law and 
“of a spiritual parent, of a friend and of a maternal 
“ grandfather, as well as for the sister of the mother or of 
“the father, the oblation of food at obsequies must be 
“performed. Such is the settled rule among those who 
“are conversant with the Védas.” 


37 This then is the order of succession, according tothe 
various degrees [of benefit to the owner of the 

37. Theorder of : propertyt] from the oblation of food at obse- 
ara Poet quies. Inthe first place, the husband’s younger 
First, the hus- brother is entitled to the woman's property ; 
bands, yomger for he isa kinsman (Sapin d'a,) and presents 
oblations to her, to her husband, and to 

three persons to whom oblations were to be offered by her 
husband After him, the son either of her 
husband’s elderor of his younger brother, 
is heir to the separate property of his uncle’s 
wife, for he is a kinsman, and presents oblations to her, to 
her husband, and to two persons to whom qblations were to 
). be’ offered) by her husband. * On failure of 
sae ext'the sister's such, the sister's son, though he be not a 
kinsman (Sapin’d’a,) inherits the separate 

property left by his mother’s sister, because he presents obla- 
tions to her, and to three persons, (her father and the rest,) 
to whom oblations would have been offered 

Afterwards the Dy herson. In default of him, the son ot 
apana sisters her husband’s sister (for it 1s reasonable, 
since the husband has a weaker claim 

than the son, that persons claiming under them should 


Then the son of 
the brother-in-law. 


i ee eee eg e a a a e a a 


* Menu. 9. 186. + Vy usyawaucya. 2. 133. + Maue’s’wara. 
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have similar relative precedence ;) is heir to the pro- 
perty of his uncle’s wife ; because he presents oblations to 
three persons to whou: they were to be offered by her hus- 
band, and also presents oblations to her and to her huspand. 
On failure of him, the brothers son 
is the successor to his aunt's property, 
AVE Me for he presents oblations to’ the father, to 
et a her grandfather, and to herself. If there be 
: no nephew, the husband of her daughter is 
heir to his mother-in-law’s property, since he presents 
oblations to his mother-in-law and father-in-law. 
sad "The text 38. This order of succession must be 
(§ 31) indicates assumed: and the mention of “a sister's 
ae got their son” and the rest (§31) was intended merely 
of succes- fon Rene 4 atl : Ea 
Rite or an indication of the heirs, without speci 
fying the order in which they succeed. 
39. Again, on failure of these six, it must be-under- 
39. Ifthoset, Stood, that the succession devolves on the 
the husbaud’s fy. father-in-law, the husband’s eldest brother 
ie ea brother, and the rest, according to their nearness of 
cC., inherit. : Bh ; 3 
kin [the nearest Sapin'd’a being the heir.*] 
40. It must not be supposed, that this text (§ 31) is 
40. The failure ®Pplicable where a failure of kinsmen 
of these heirs was (Sapin d'a) exists: for, in this chain of 
eT, in the successors, the husband’s younger brother, 
: and his son, and the son of tlte husband’s 
elder brother, have been specified ; and the husband’s father 
and elder brother, who are nearer of kin, have been omitted. 
41. Therefore, the practice [of preferring the father-in- 
41. A contrary law to the younger brother-in-law,t+ or of 
practice must be regulating the succession in the order speci- 
rejected’ “8 uuau- fied in the passage above cited, § 31{] "which 
104 hasbeen introduced for want of comprehend- 
wg the text lof Vainaspats, § 31$ or those of Menu and 
YAUNYAWA LCYA, ||] and of understanding the true sense of the 
law, must be rejected as destitute of reason and authority, by 
those whe [like us%] submit to demonstration. 
42. Thus has succession to the sepa- 
rate property of a childless woman been 
explained. 


Then the bro- 
ther’s son. 


42. Conclusion, 


4 i - EN vied Bina 
MAHESWARA. + Maue’s’waka. + S'RÍCGRİSHN’A 

a > w . : = 

§ Mane’s’wara S'RIGHISHN’A, | MAHESWARA 


100 DAYA-BHAGA OF IAP. IV. 


Annotations. 
SUMMARY. 


‘The settled order of succession to the separate property of a woman is a8 
follows : 


In the case of property left by a maiden, the right devolves first on the 
uterine brother; or, if there be none, ou the mother; but, if she be dead, on 
the father. 


It is the same in respect of property left by a betrothed damsel, excepting 
what was given by the bridegroom: for he has a right to whatever he gave. 


In regard to the property of a married woman, which was received at her 
marriage, her maiden daughter has the first claim; and next, a betrothed one: 
but, on failure of both thesc, her married daughters, who have, or are likely 
to have, male issue, inherit together; or, on failure of either of them, the 
other takes the succession: if there be none of either description, the barren 
and the widowed daughters have an equal right; and, on failure of one, the 
other succeeds. Next the right devolves, in order, on the son, the daughter’s 
son, the son’s son, the great grandson in the male line, the son of a contem- 
porary wife, her grandson and her great grandson in the male line, with this 
difference, that, according to the author of the work (Jiwu'Ta-ya HANA,) the 
right of the daughter’s son follows that of the contemporary wife’s son. 


In the next place, if the property were received at the time of nuptials 
celebrated in onc of the five forms denominated Brahina, &c., the order of 
successors is husband, brother, mother, and father. But, if it were received 
at nuptials in one of the three forms called A’swra, &c., the order is mother, 
father, brother, and husband. 


Then the husband’s younger brother; after him, the son of the husband’s 
younger brother, and the son of his elder brother; next, the sister’s son; after- 
wards, the husband’s sister’s son; then the brother’s son; after him, the son- 
in-law; next, the father-in-law; subsequently, the elder brother-in-law. In 
the next place, kinsmen allied by funeral oblations (sapin đ'as,) in the order of 
proximity ; after them, kinsmen connected by family (saculyas ;) and, lastly, 
such as are allied by similar oblations of water (sam4nodacas.) 


In the case of property given by the father at any other time but the wed- 
ding, a maiden daughter succeeds in the first instance ; next, a son; then a 
daughter who has, and one who is likely to have, male issue; after them, the 
daughter’s son, the son’s son, the great greudson in the male line, the son of 
a contemporary wife, and her grandson and greab gr andson in the male line: 
next to these, the barren and widowed daughters inherit together: afterwards 
the succession proceeds as before described in the case of property received at 
nuptials denominated Brahma, &e. 


But, in the instance of property not received at a wedding, and other than 
such as is given by the father, the son and unmarried dau ghter inherit together ; 
or, on failure of both of them, the daughters, who have, or may have, male isst.e; 
aud, afterwards; the son’s son, the daughter’s son, the great grandson in the male 
line, the son of the contemporary wife, her grandson and great grandson in the 
male line, are rightful claimants in succession ; next to these, the barren and 
widowed daughters inherit together: and lastly, the order is, as before, the 
same with that of property received at Bráhma nuptials. S'ricrIsHN’s, 
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CHAPTER V. 


———— 


geclusion from Inheritance. 


Leics : : 
ly the next place, persons incompetent to inherit 


1. Who are com- 
petent to inherit 
may be known from 
the specified excep- 
tion of such as are 
not. 


A passage of 
A‘PASTAMBA quot- 
ed. 


2. 


2. A different 
reading of*it con- 
demned. 


3. Another pas- 
sage. 


3. Expelled from societ .] Deemed unworthy of intercourse. 
quence of offences, or degr 


with him. 
Formall 


-are specified, for the purpose of making 


known, by the exception, competent heirs. 
On this subject A’pastamBa says, “ All 
“ co-heirs, who are endued with virtue, 
“are entitled to the property. But he, 
“ who dissipates wealth by his vices, should 
“be debarred from participation, even 
“ though he be the first born.” 


This passage is read by Ba‘uo’cA in a confused 


manner and contrary sense: “ But he, who 
“acquires wealth by his virtuous conduct, 
“ being the eldest son, should be made an 
“ equa) sharer with the father.” That reading 
is unauthorized. 


3. So “the heritable right of one who 
“has been expelled from society, and his 


Annotations. 


| ) In conse- 
tion from class, water is not drunk inacanfpany 


Cxu’pa'man’t and S'RicRÜSH'A. 
ik y banished, with the ceremony of kicking down a jar of water 
eribed by Ya'snvyawaLcya. 


ACHYUTS. 
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A man expelled “ competence to offer oblations of food and 
Seen “libations of water, are extinct.”* One, 
who has been expelled from society, is a 
person excluded from drinking water in company. 
4. So Vrinaspati says, “Though born of a woman of 
4. Vatnaspatrex. ‘equal class, a son destitute of virtue is 
cludes the vicious “unworthy of the paternal wealth. It is 
from inheritance. « declared to belong to such kinsmen, offer- 
“ing funeral oblations [to the owner,t] as are of virtuous 
«conduct. A son redeems his father from debt to superior 
“« and inferior beings. Consequentiy there is no use for one 
“who acts otherwise. What can be done with a cow which 
“neither gives milk, nor bears calves? For what purpose 
“was that son born, who is neither learned nor virtuous ? 
«A son, who is devoid of science, courage, and good 
“purposes, who is destitute of devotion and knowledge, and 
«who is wanting in conduct, is similar to urine and excre- 
“ment.” ; 
5  A’pAsTAMBA says, “A son, who diligently performs 
“the obsequies of his father and other ances- 
ee AA A of «tors, is of approved excellence, even though 
“he be uninitiated : not ason who acts other- 
“ wise, be he conversant even with the whole Véda.” 
6. “Since a son delivers his father from the hell called 
i, intent i put, therefore he is named puttra by the 
of succession isthe ‘‘ Self-existent himself.” { By this and similar, 
adhi nal banekts passages, great benefits are stated, as effect- 
ther; as appears €d by means of a son. His connection with 
from passages of the property is therefore the reward of his 
a beneficial acts. Ifthen he neglect them, how 
‘should he have his hire? Accordingly Menu says, “ All 
“ those brothers, who are addicted to vice, lose their title 
“ to the inheritance. ’§ 


Annotations, 


Excluded on account of wickedness, by all his kinsmen, from the oblation 
of food and libation of water. Mauz’s’wara. 

4. Destitute of devotion and knowledge.) Some copies of Jimu’Ta-va'Hawa 
read generosity (dána) in place of knowledge (jnydna or vijnydna,) which is 
the reading of other copies, as well as of the quotations occurring in various 
compilations. 


* Cited in the Vframitrédaya as a passage of A'PAsTAMBA ; but, in the Vivdda- 
chintéma~'s and Smriti-sdra, itis referred to S’anc’HA; and in the Retndcara, Smriti- 
chandrica, &c., to S’anc’HA and LIC'HITA. 

+ Maur’s’waRa. { Menu, 9.188. VisHn’u,15. 48. Vide Infra. C.11 

§ Menu, 9. 214. [Sect: 1. § 31 
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7. So [the same author :] “Impotent persons and 

7. Menu enu- | OUtcasts are excluded from a share of the 

merates disquali- “ heritage ; and so®re persons born blind 

POr TONS: “and deaf ; as well as madmen, idiots, the 
“ dumb, and those who have lost a sense for a limb.”*]. 

8. The impotent person is described by Ca’Tya’¥ana : 
“that man is called impotent, whose urine 
“ froths not, whose feces sink in water, and. 
“whose virile member is void of erection 
“and of semen.” 

9. The term ‘born’ is connected in construction with 

9. Exposition of the words ‘blind’ and ‘deaf.’ One, who is 
the text of Menu, incapable of articulating sounds, is dumb. 
87) An idiot is a person not susceptible of in- 

struction. 

10. YAsnyawaLcya says, “An outcast and his issue, 

10. A similar “ animpotent person, one lame, a madman, 
passage of Ya's- “an idiot, a blind man, a person afflicted 
bikie “with an incurable disease, [as well as 
“ others similarly disqualified,] must be maintained ; ex- 
“ cluding them, however, from participation.”t One, who 
cannot walk, is lame. 

11. Although they be excluded from participation, 

ll. Those de. tRey ought to be maintained, excepting, 
barred Mccann however, the outcast and his son. Thatis 
posi shouldbe taught by Dr'vara : “ When the father is 
cepting the om- “ dead [as well as in his life-time] an impo- 
cast and his sn. “tent man, a leper, a madman, an idiot, a 

A passage of “blind man, an outcast, the offspring of an 
Rete ited and “outcast, and a person wearing the token 
re mel ih. Na “ Lof religious mendicity, | are Me coe 
“ se Share the heritage. Food and raiment should be 
- gl o them, excepting the outcast. But the sons of 
“ such persons, being free from similar defects, shall obtain 


8.  CA'TYA'YANA 
defines impotency. 


Annotations. 


7. Those who have lost a sense or a limb.) Literally an organ; explained 
by some a sense as that of smelling, or of sight, &c., but by others a limb, as 
the hand, foot, and so forth. 

10, As well as others.| This isa part of the text as read by the Mitde- 
shara, Smritichandrica and Retnácara. . But Jimu’ta-va'Hana and Va/CHESPATI 
Mis'ra read arta ‘afflicted, in place of ddya ‘ others.’ 

ll. Haxceptirig the outcast and his son.) Meaning a sor begotten arter the 
degradation of the father. S/ricrisun’a. 


* Menu, 9. 201. + Ya’snyawatcya, 2. 141. t Smrttichandrica. 
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“ their father’s share of the inheritance.” A person wearing 
the token of mendicity is one who has become a religious 
wanderer or ascetic. 
12. By the term outcast, his son also is intended ; for 
1a PA end a ees degraded, being procreated by an out- 
after the degrada. Cast. ‘That 1s confirmed by BAUD HA YANA, 
tion of his father who says, “Let the co-heirs support with 
EN “food and apparel those who are incapa- 
Baup'Ha'yaxa “ble of business, as well as the blind, 
Pan “idiots, impotent persos, those afflicted 
“with disease and calamity, and others who are incom- 
“ petent to the performance of duties : excepting, however, 
“ the outcast and his issue.” 
13. On this subject, Na’repa says, “ An enemy to 
“his father, an outcast, an impotent per- 
13. Na'zepa’s “son, and one who is addicted to vice [or 
pa aa “ has been expelled from society,] take no 
“ shares of theinheritance even though they 
“ be legitimate : much less, if they be sons of the wife by 
“ an appointed kinsman.”* 
14. Ca’tya’yana ordains, that “The son of a woman 
“ married in irregular order ; and begotten 
“on her by a kinsman, is unworthy of the 
“ inheritance ; and so is an apostate from 
“a religious order.” 


14. Ca'rya'yana 
specifies others. 


Annotations. 


Wearing the token of mendicity.] The term lingi is understood by Jimu'rta- 
VAHANA as signifying a person who has entered into a religious order, of 
which he-wears the symbol. But other compilers (as the authors of the Ret- 
nácar, Smritichandrica, &c.,) explain it.hypocrite and impostor, or a sectary 
and heretic. 

13. One who is addicted to vice.| So the term, as read by Jiwu'Ta-va'iana, 
is explained by his commentator Mauz’s’wara. In the Pracds'a it is read 
upapatact instead of aupapética, and is similarly explained, according to the 
quotation inthe Retnacara. But the reading, which is there preferred, as well 
as in the Calpataru, is apapdtrita, signifying ‘ expelled from society for heinous 
crimes; and the word is written avapdtaca in the Smretichandrica, but inter- 
preted in the same sense. RaGHUNANDANA reads, as JiMU'TA-VA'HANA, aupapd- 
tica, and expounds it ‘ one stained with sins.’ . ; 

14, Sonof a woman married in irregular order, and begotten on her by a 
kis man.) This verson is conformable to Jimu’ta-va'HANa’s interpretation 
(§ 15), which is copied in the Viramitrédaya. But in the Smvritichandrica, 
Retnacara and Ohintéman'i, the members of the sentence are separated : 
“Tue em of a woman married in irregular order is unworthy of ‘the inhe- 
« ritance ; and sois the son of a woman espoused by her kinsman, as well as 
-< an apostate from a religious order.” ; 


%* Na'REDA, 13. 21. 
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15. Ifa woman of superior tribe be espoused after 
Ha MRA marrying one of inferior class, both mar- 
E E TE riages are contrary to regular order. The 
son of either of these women, being cshétraja, 
or issue of the wife, procreated by a kinsman authorized to 
raise up issue to the husband; is unworthy of the mheritance. 
But a son begotten by the husband himself, being of the 
same tribe, on his wedded wife espoused in irregular order, 
is heir to the estate : so likewise is a son begotten by the 
husband on`a wife dissimilar in class but espoused in regu- 
lar gradation. 


16. That is declared by Ca’rya’yana: “ But the son 

“of a woman married in irregular order, 

16. A further “may be heir provided he belong to the 

ae Catra- «same tribe with his father: and so may 

_ “the son of a man, belonging to a differént 

“ [but superior®] tribe, by a woman espoused in the regular 

“ gradation. The son of a woman married to a man of in- 

“ferior tribe, is not heir to the estate. Food and raiment 

“only are considered to be due to him by his kinsmen. But, 

“on failure of them, he may take the paternal wealth. The 

“ kinsmen shall not be compelled to give the wealth receiv- 
“ed by them, not being his patrimony.” 


Annotattons. 


fs unworthy of the inheritance. The Retndcara and Chintaman i read 
na victhan téshu carhichit, “the inieritance never goes to them,” instead of 
na ricthan.téshu charhati, “the inheritance is not fit to go to them :” that is, 
as observed in the Sinittichandiica, “ they ure unworthy of it.” 


15. Begotten on a wife dissimilar in cliss, but espoused 1 regular qra- 
dation.j Begotten by à man of superior tribe on a woman of inferior clase. 
S’ricrisun’a. 


Ys Food and raiment only.) This is Jiwv'ra-va'ana’s reading, grasdch'- 
hddana-indiram. But the Smritichandrica and Metndcarva read yrasich'ha- 
danam atyantam, *“ food and raiment for life.” 


_ Not being his 'patrimony.] The commentators, S’nicrtsiy’a and ACHYUTA, 
state another reading in the first instance; swapitryam * [their] owm patri — 


SS aa a aaa aasia auaa auias iMata ii ħi Ii a MiiMiaiŘŘĖŮĖĖim‘Iii/ 


® Cau'pa’Man’t, 
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17. A possibility exists ef an impotent man, and the 
rest as above enumerated (§7), espousing 
17. Disqualified wives. “If the eunuch and the rest should 
persons may have «at any time desire to marry, the offspring 
“ of such as have issue; shall be capable of 

.“ inheriting.”* Issue signifies offspring. 


18. It must not be objected, how can they contract 

mts marriages, since the eunuch, not being male, 

an objection is incapable of procreation, and the dumb 

man and the rest [or those born deaf or 

blind] are degraded for want of initiation and investiture, 

because they are unapt for [the preparatory] study? The 

eunuch may obtain issue from his wife by means of another 

man ; and a person unfit for investiture with the sacerdotal 

string is not degraded from his tribe for want of that initia- 
tion, any more than a Sidra. 


19. Therefore the sons of such persons, being either 
_.... their natural offspring or issue raised up by 

19. Sons of dis- re Ace sala a Moats Aces i 
qualified persons the wife, as the case may be, are entitled, 
inherit, if freefrom provided they be free from similar defects, 
andeid to take their allotments according to the 
pretensions of their fathers. Their daughters must be main- 


Annotations. 


“mony” instead of apitryam “not [his] patrimony.” They notice, however, 
this last reading, as one which may have been,intended by the author. It is 
that which the Siitichandrica, Retnacara, and other compilations exhibit. 
S'rícrisHy'a and Acuyvuta deduce the same meaning in both ways of reading 
the text. But Matr’s’wara understands the passage differently : ‘The kins- 
‘men shall not be compelled to give up to him wealth received by them being 
‘his own patrimony : they shall not be compelled to share it with him; but he 
must be maintained by them with food and raiment. Cmu’pa’Man’I, again, 
follows the other reading, but with a different interpretation: ‘The kinsman 
‘ shall not be compelled to give up his father’s wealth, received by them, though 
‘not their patrimony.’ 

19. As the case may be.| A dumb man or the like may have either natural 
offspring or issue raised up to him by his wife. But the impotent can only 
have issue so raised. S‘ricRisHN’a. 


Allotments according to the pretensions of their fathers.| Such allotment as 
their fathers would have had if capable of inheriting. ACHYUTA. 


Such share as skofld have belonged to their respective fathers, according 
as these may be either sons of a Bréhman't woman, or of a Cshatriya, or of a 
woman of another trike. S'’RÍCRĂSHN'A. 


* MEN, 9. 203. 
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tained until married, and their childless wives must be sup- 

ie ported for life. It is so declared by 

x mhisin conned Ya’snyawatcya: “ Their sons, whether 

Yuswvawarers,  “degitimate or the offspring of the soil, 

“are entitled to allotments if free from 

“similar defeets. Their daughters also must be maintained 

“until previded with husbands. Their childless wives, 

“conducting themselves aright, must be supported: but 

“such as are unchaste, should be expelled ; and so indeed 
“should those who are perverse.” 


; 20. Thus it has been explained, who 
20. Conclusion. re persons competent to inherit. 


* Ya/INYAWALCYA, 2. 142 and 143. 
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t3. Since it disagrees with the ordinance, that ‘he 

13. ‘That must “ Shall alone take the paternal wealth,” 

relate to hereditary (§ 1) it must relate to hereditary property 
property. for the reason above mentioned. 


Ainnotations. 


The particle signifies ‘or. wid denotes a regulated alternative. If there 
be evidence of the income and expenditure, the allotment shall be made, out of 
the visible estate :` jf not, it must be grounded on a reference to the amount 
originally distributed. Mauu's/Waka. _ 


The visible estate.| The wealth forthcoming. ACHYUTA. 


The remainder after allowing for income and expenditure: or that which is 
forthcoming. Manp’s'wana. 


: __ 2. For the reason abovementioned.| That which was stated: ‘because 

distribution is authorized when the mother becomes incapable, &c.’ Therefore, 
whether pregnancy were known or not; the partition being illegal, which has 
been made, of the grandfather's estate, without the mother’s being incapable 
of bearing more children, it ought to be annulled; and the two last-cited pas- 
sages will relate to the,distribution of such property: but the preceding texts 
of Menu and the resi regard the father’s own acquired wealth. The contrary 
must not be supposed. S’ricnisun’A 
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CHAPTER VI. 


Gjjects liable, or not liable, to purtetron. 


SECTION I. 


1. Iw the next place, effects which maybe divided, 
and such as are exetmpted from parii-. 
io Tea patri tion, are here explained. On that subject 
mony an joint 2 ‘ 
stock may be divid- Ca’rya’yana says, “ What belonged to 
ed: asis declared « the paternal grandfather, or to the father, 
by CA'TYA YANA. i “PRS 
“and any thing else [appertaining to the 

« co-heirs, having been] acquired by. themselves; must all 
& be divided at a partition among heirs.” 


2. And any thing else.] Here.the particle ‘and’ is 

pE connected, in the sentence, with the term 

Meee of «themselves; viz., ‘acquired by themselves ; 

or, as implied by the conjunctive particle, 

acquired by another person: but his acquisition must have 

been made through the common property [or else by joint 
personal labour.*} Such is the meaning. 


Annotations. 


1, To the paternal grandfather.| Meaning any relation in general. Sini- 
csisan'a and ACHYUTA. 


aame ee — TEES —— 


ee Ee EE e ee 


a2 
kis- * ÇHU'DA'MAÑ’'I and S'RÍCRIBHN’A. 
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3. Menu and Visuy’v declare indivisible what is gain- 

PUAN Soe | A ed without expenditure. “ What a bro- 
quisitions are not “ ther has acquired by his labour, without 
oles) share Be “using the patrimony, he need not give up 
and Visuy'v. “Without his assent ; for it was gained by 

“his own exertion.’* 
4. Since the patrimony is not used, there is no exer- 
tion on the side of the others, through the 
ect geet means of the common property: and, since 
ticipation. it was obtained by the man’s own labour, 
_ . there is no corporeal effort on the part of 
the rest : it is, therefore, the separate property of the ac- 
quirer alone ; for the phrase “it was gained by his own 

exertion,” is stated as a reason. 

SAdtTeannste eel 5. So Vya’sa ordains : “ What a man 
acquisition effected gains by his own ability, without relying 
aai of the “on the patrimony, he shall not give up to 
Vya'sa declares. “the co-heirs; nor that which is acquired 

“by learning.” f 


6. Since it is expressed in general terms, ‘ what he 


Aare Te ; ESA RG Be 
6. Exposition or S228 solely by his own ability,’ all pro 
the text. perty, so acquired, being his own, 1s not 


tl _ common. But, as the gains of science, 
Lough obtained by the man’s own ability, are shared by 
pareeners equally or more proficient in knowledge, the 
2 f 9, “ = £ wht 1 STIT e r 
AEE phrase nor that which is acquired by 
ence are excepted. learning,” is subjoined for the sake of ex- 
: _ cluding illiterate or less learned parceners. 
- So Yua/syyawarcya directs: “Whatever else is 
7. Other sepa. < acquired by the co-parcener himself, with- 
rate Bains instanc- “out detriment to the father's estate, as 

cd by YAGNYAW A. “a present fr friend, or a oift at n 
CYA. a present from a friend, or a gift at nup- 
“tials, does not appertain to the co-heirs.”+ 
ELE DER Nets &. Here, the mention of “a present 

al aie Z $ n . ws : > . . 

of his text. “from a friend” and so forth is intended 
for illustration only ; since it is in such 


Annotations. 


6. His own.’ È s 
ohh soun., Acquired with his own wealth and by his ow > 
SuicRtsHn’a. ! l h y his own labour only. 


Not commi Si : ae E : 
SERTE CAN m.) Not liable to be shared with the rest of the brothers. 


a 


* Menu, 9. 208. Visnyx’t, 18. 42. Vide Infra. § 31. T cond half of the 
oe) 3. 208. n’u, 18. 42. Vide Infra. § 31. TH i lihe 
i8 read otherwise in the Mitácshara, Ch. 1. Sect. 4 10. pe arabe A 

t Vide Infra. § 35, t Yagnyrawatcya, 2.119 Vide Infra. § 35 


Stanza 


’ 
modes ‘that acquisitions are usually made without expen- 
diture. 
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9. So Menu likewise says : “ Wealth, however, acquir- 
“ ed by learning, belongs exclusively to him 
“who acquired it; and so does any thing 
“ given by a friend, received on account of. 
“« marriage, or presented as a mark of respect.”* 


9. A passage of 
Menu quoted. 


10 Vya’sa [delivers a similar precept:] “ Wealth 
“ gained by science, or earned by valour, or 
« received trom attectionate kindred, belongs, 
“at the time of partition, to him [who 
“ acquired it ;] and shall not be claimed by the co-heirs.”’ 


10. One of 
Vya'sa. 


11. What is obtained through favour 

11. eu ou a or the like, from a father, uncle, or other 
ee smared kind relations, is received from affectionate 
? kindred. 


12. Na’rupa similarly says, “ Excepting what is gain- 
“ed by valour, the wealth of a wife, and 
“what is acquired by science, which are 
“ three sorts of property exenipt from par- 
« tition; and any favour conferred bya father.” t re 


~ 


12. A passage 
of Na'repna cited. 


Annotations. 


a 


*. 9. Fechusively.) ` An illiterate person, and one of inferior learping, ‘are 
thus excepted. S'r cRYSHN’A. > Thole, tate eae 
_ ^ On account of marriage.) Received from a father-in-law, on account, Of. 
becoming his son-in-law. S'BÍCRÍSHN'A. $ 

As a mask of respect.) Obtained by officiating asa priest.’ Siniquiswn',.. 

As a mark of respect at the time of giving a mad'huparcd. “The interpre- 
tation.of the word mádď'huparcica, by ME'D'HA'TITHI and GOV'INDA-R3'JA, Whe 
explain it * wealth gained by officiating as a priest,’ is erroneous, since that.is. 
gamed by science. (See Ca’tra’yanaf.) Cuntu’ca Buar's’s, — ee 

11. Received from affectionate kindred.) Since property, termed Sraidayiea, - 
is exempt from partition as being the separate property of a woman (G, 5. Sect. 
1. § 21), the author expounds the term otherwise. Manp's‘wana. j ; 


12. The wealth of a wife.) Since the separate wealth of a wife cannot be 
-supposed liable to partition, (for it is her peculiar property,) thé author 
expounds the text otherwise. S/ricrfisuy’a. 


E E, sgh MANE et f 
* Menu, 9. 206. Vide Infra. § 31. + Na‘nupa, 13. 6. Vide Infra. § 33, y Vide Sect. 2, § 1 


SEGT: E JÍMÚTA VAHANA. 111 


13. What was received at the time of obtaining a wife 
18. Exposition 18 here called the “wealth of a wife ;” 
of the text. meaning effects obtained on account of 
Excepting the Marriage. Excepting these acquisitions 
above, other pro- (§ 12), let him divide other property ; for 
aay maybedivid- this phrase is here understood, as express- 
i ed in another sentence. * 
14. By these and other similar passages, the circum- 
14, Such gains Stance of the property having been acquir- 
are sometimes ed by valour or the like, is not stated as a 
liable to be shar- sufficient reason for its being exempt from 
a participation ; since a distribution even of 
property so acquired, is expressly ordained in certain cases. 
as declared by Thus Vyva’sa directs a partition of effects 
Vyasa, so gained, with the use of the common 
goods. “ The brethren participate in that wealth, which 
“one of them gains by valour or the like, using any 
“common property, either a weapon or a vehicle. To him 
“ two shares should be given: but the rest 
“ should share alike.” So Na’repa ordains: 
“ He, who maintains the family of a brother studying 
“science, shall take, be he ever so ignorant, a share of the 
“ wealth gained by science.” 
15. Since the term “maintained” is exhibited in the 
15. Especially Singular number, if- the family of the 
the gains of sci- brother, who is studying science, be made 
eis to prosper by enother brother at the 
expense of his own wealth, or by the labour of his body, 
then he also has a title to property gained by that science. 


and NA'REDA. 


Annotations. 


14. Ignorant.] literate. S’ricrisny’s. } 

15. Since the terin is ewhibited in the singular rember.) For it may he in- 
ferred from the use of the singular number, that the act is independent of any 
thing else. This independency is an independence of the common property, as 
wellas of the separate property of their brothers or co-heirs. Hence, if the 
support were afforded by two, or by three, unlettered co-heirs, all these shall 
participate. S/ricrisin’a. ; yii 

By exhibiting the term in the singular number, an exception to the joint 
property is indicated, and not exclusionof other brothers supporting the family 
by their labour, or by the expenditure of their own wealth. Hence two such 
brothers would also take a share of the property gained through sciènce. 
Maite's'wara. 


* Na‘nepa. 13. 4. +t Na'repa, 13..10. 


i science; agreeing 
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16. So [the same legislator says,] “A learned man 
“need not give a share of his own acquired 
“ wealth, without his assent, to an unlearned 
“co-heir: provided it were not gained by 
“ him using the paternal estate.”* 
17. The word “ paternal” intends joint property. 
nie us What has been gained by him without 
of science need Using that, a learned man need not give up, 
not, however, be against his will,toan unlearned co-heir. But 
See nae to a learned or instructed co-heir, he must 
give a share of any thing acquired by him, 
even without the use of joint property. Accordingly Gav- 
TAMA says, “ His own acquired wealth, a 
“learned man need not give up, against his 
“inclination, toʻunlearned co-heirs.”t - 
18. What is gained by his personal labour on his sepa- 
rate funds, being his own acquired property, 
he need not give up, if he be unwilling to. 
surrender it, unto unlearned co-heirs: but 


16. Another pas- 
sage of Na’REeDA. 


So GAUTAMA 
declares. 


18. Interpreta- 
tion of the text. 


he must yield it to learned brethren. 


19. It relates to 19. This, however, relates only to the 
the gains of gainsof science. So Ca’rya’yana declares : 
Sen E TO i No part of the wealth, which is gained by 
CA'TYA' YANA. «science, need be given by a learned man, 
Be ata ce “ to his unlearned co-heirs: but such pro- 
equally or more “ perty must be yielded by him, to those 
learned. “« who are equal or superioy in learning.” 

20. The word learning, expressed in the text, [and 
occurring there once only{] is connected 
with both terms, “equal” and “ superior.” 
Therefore, it must be yielded to such as are 
equal or superior in learning: but those who are less learn- 
ed, or who are unlearned, have no right to participate. 


90. Exposition 
of the text. 


Annotations. 


1€. Using the paternal estate.) This regards the employment of funds 
otherwise than for food and raiment : for wealth must be used for such purposes 
even by a person remaining at home. Cuu’pa’wan’I and S’Ricrisun’a. 

17. Intends joint property.) Else, there would be no partition, if the 
estate of the grandfather or other ancestor were used. 

19. This relates onty to the gains of science.) For any other property, 
acquired by himself, need not be surrendered, either to learned or unléurned 
pocheirs. S'RÍCRİSHN'A. | 


re 


a gr e e aR e e 
*# Na'rEDA, 13.11. f Gautama, 28. 28. I &ricerepn’a 
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21. ‘Since it appears from these and other texts, that 
21, The essen. Partition does or does not take place, in the 
tial condition is, Case Of wealth acquired by science, valour, 


ae yaar hare or the like, according as joint property is or 
funds. J is not employed ; and since this alone is the 
reason ; a revealed maxim, containing that 


eee array term only, must be inferred in words such 
effect, may be sup- 8 these, ‘divide that, which is acquired by 


pused. ‘use; not one containing also the terms 

‘gained by valour’ and so forth: for the 
purpose Js accomplished by the general maxim, which must 
necessarily be inferred. . 


99, yey alan 22. This is precisely the object of 
firmed by the the reasoning taught fin the Mimánsá] 
Mimánsá. under the head of Héldcd. 


23. Or the same meaning may be deduced from rea- 

23. Or therule SORINS [without the trouble of inferring the 
may be grounded origin of ihe rule from a lost passage of 
on reason : Scripture.*! That, which is acquired by a 


Annotations. 


21. Since this alone is the reason.] Since the making of the acquisition 
with or without the use of such property is alone the reason: since acquisition 
wath the use of it is a ground of partition; and without such use, a ground of 
exemption from partition. S’RickIsHy’a. 

The general maxim which must be inferred.] One, as above stated, which does 
not contain the terms ‘gained by valour, &c.’ For it would be needless trouble 
to assume a maxim containing these terms, in such form as follows; ‘ divide 
‘ that which is gained by valour or the like without use.’ S’ricrisuy’a. 
` 22. Reasoning taught under the head of Holaca.] It is the 8th topic (ad'- 
hicaran'a) of the third chapter of the 1st book. The purport of it may be thus 
stated: the Héldca or festival of the spring (Vasentdtsava) is celebrated by 
the Prdéchyas or eastern Indians; and, in like manner, other observances are 

culiar to other people: that is, (as remarked by commentators,) Udvrisha- 
ha-yajnya, what consists in driving a bull after worshipping him, is prac- 
tised by the Udichyas or northern Indians; and the A'hninaibuca or worship 
.of certain trees, or other particular objects, as deities, by the Dacshindtyas or 
Southern Indians. These local usages are concluded to be founded on some 
precept; and the precept is inferred tq be a general one, not a special one restrict- 
ed to the particular people among whom the usage prevails. Vide ©, 2. § 40. 
23. In proportion to the amount of his allotment.) In the case of wealth 
ained with the use of the common stock of brothers ranking in different tribes, 
e use has been of four shares appertaining to the son of the Bradhman'i wife, 
and three, fwo and one share belonging to the sons of the Cshatriya and the rest. 


: 


* Manr's’wara, ACHYUTA, &C. 
Th 
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person, belongs exclusively to him, so long as he lives ; if 
there be no special rule [to the contrary]: but, where the 
exertion of one is merely through the joint property, and 
the other contributes to the acquisition by his person 
Pa Bests aay jand wealth, it is arule suggested by reason, 
gain shouldbepro- that the one shall have a single share, and 
portionatetoshares the other two. Hence likewise it follows, 
ne ae that, if the joint stock be used, shares should 
be assigned to each person in proportion to the amount of 
his allotment, be it little or much, which has been used. 
24. Moreover, the text of Ca’tya’yana [is similarly 
A EOE founded on reason. ] “« When brethren sepa- 
providesarulecon- ` rated in regard to the patrimony, and 
cerning re-united “ subsequently living anew together, make 
ae “ a [second] partition, he, from whom an 
“ acquisition has proceeded, shall again take a double share.” 
25. This is expounded by S’ricaRa as signifying, 
: that ‘a re-united parcener, who has made 
Mex ae Pose S ‘an acquisition with the use of the joint 
Pat ‘stock, shall have two’ shares; and the 
‘rest, one apiece.’ i 
26. Hence it appears to be the opinion both of the 
saint and of the commentator, that wealth, 
26. pee gained with no use of the common funds, 
Gn aE ele appertains exclusively to the acquirer, even 
in the instance of a re-union of co-parceners ; 
and that such wealth is not joint property : since no special 
allotment is directed in the case of a gain made without use 
of joint stock. . 
97. tesaameia 27. Such being their meaning, the 
proper before a same is equally proper for the unseparated 
first partition. co-parcener, as forthe re-united one: because 


Annotations. 


In such an instance, their shares of the gain should be assigned in exact 
proportion to their respective allotments of the stock. S’ricrisHy’a. 

96. Of the saint and of the commentator.) Of the saint; that is, of Ca’tya’- 
yaya: for, after specifying residence in the same abode, he propounds a double 
share, if the joint stock have been used; and does not direct an allotment in the 
case of wealth acquired with no use of common funds. Of the commentator; 
that is, of S’ricans: for he has expressly so interpreted the text. S'nicrisun’a. 

27, For reasoning opposes that restriction.) As a precept of revelation is 
inferred in these terms, the Hélécé should be performed,’ to authorize the ob- 
servance of that festival; and not one containing the term Préchya, indicating 
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residence in the same abode [which implies junction of pro- 
perty*] is equally pertinent as a reason, when separation has 
not yet taken place, as when it has been annulled. Since the 
text is likewise pertinent, as directing, that the acquirer shall 
have two shares of an acquisition made with the use of 
- common property, it is not right to restrict it to the case of 
re-united parceners: for the reasoning, taught under the 
head of Hólácá,t opposes that restriction. 


28. Besides, it is an uncontested rule, that an acquirer, 

as such, shall have two shares of wealth 

E eae trade gained by the use of joint funds : for that 
has two shares. allotment has been ordained by a text fof 
Ne sing it, he Vya’sa] above cited (§ 14) in the single 
Sae ee the case of the use of common stock. It is not 
reasonable to assign two shares only in the 

instance of an acquisition made by personal exertion upon 
separate funds: but something more [than two shares] 
would be reasonable ; either the whole, or something less 
[than the whole.§] Here, since something less [than the 
whole||] has not been directed either by sages or by com- 
pilers ; and since it appears, that the rest of the brethren 
participitate [in one case] on account of the employment 
of their common stock ; it is fit, that their participation 
should be null [in another case] where that does not exist. 


29. The rule, that the acquirer shall have twice as 

99. The raleis uch as the rest, must be grounded on rea- 
foundedon reason; SONINg : otherwise, [if its foundation ina 
passage of Scripture is to be assumed, and 


Annotations. 


the particular people who practice it: so a precept of revelation is interred in 
these terms, ‘ the acquirer shall take two shares of wealth gained with the use 
“of common property ; not one containing the term ‘ re-united parcener,’ as 
-a restrictive epithet of the acquirer. S’RicrfsHn’a. 


28. Where that does not exist.) Where neither the use of the joint funds, 
. nor acommon exertion of the rest of the brethren, exists; either of which would 
be a reason for the participation of the co-heirs. S/ricrisun’a. 


29. Otherwise it would be necessary to insert, §c.] If it be not founded on 
reasoning ; the condition, that he be the acquirer, must be inserted in the re- 
vealed maxim ‘ Let the father reserve two shares for himself.’ If then, è pas- , 


* S’nicrisHw’a and Acuyuta. |t Vide § 22. ft Cru’pa’man’r and S’RicrisHn’a. 
§ Ibid. |) Thid. € Mann’s’wara. ` 
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reasoning is not to be taken as its ground ;*] it would be 
necessary either to insert in the maxim of revelation in ques- 
tion, the condition of a gain made [by the father who is 
declared entitled to two shares ;+] or else to establish sepa- 
rately the title [of an acquirer to a double share.{] 


30. It is therefore true, that wealth gained without 
30. Andthe con- use of joint stock belongs to the acquirer 
clusion is true. alone, not to the rest of the co-parceners. 


31. Moreover, a general maxim [of Scripture §] to 
Baits na Re this extent, ‘ Let all share what is gained 
neral rule, that ‘by an unseparated co-parcener,’ cannot 
gains, made before be inferred. For an exception to wealth 
Perum Shall be acquired by valour or the like [without use 
of the joint stock||] does occur. Thus 

A passage of Menu says, “ Wealth, however, acquired 
Tae a “ by learning, belongs exclusively to him 
“ who acquired it: and so does anything given by a friend, 
“received on account of marriage, or presented as a mark 
“of respect.” So Menu and Visun’v 


pee ae Mesu ordain, “ What a brother has acquired by 
“ his labour, without using the patrimony, 


Annotations. 


sage of Scripture be assumed in this form; ‘ lct the father, who has made an 
‘acquisition, reserve two shares:’ a father, who had not made an acquisition, 
would not have a double share; nor would a brother or other co-heir, who was 
the acquirer of the property, have a double allotment. The author, therefore, 
adds, ‘or else to establish separately the title.%, The distinct right of an 
acquirer, independently of paternity or other particular relation, must be 
separately established. Consequently, since it would be troublesome to infer a, 
foundation in Scripture on both points, it is right to ground the rule on repson- 
ing. -S’ricrisuy’a. 

j 81. Moreover a general mazim, &c., cannot be inferred.] If the rule were 
founded on reasoning, the acquirer’s allotment should be proportionate to his 
exertion : and a general direction for his taking a double share would conse- 
quently be improper. Hence it is right, that the acquirer’s double portion 
should be grounded on a general maxim of revelation in these terms, ‘the 
‘ acquirer has two shares of what is gained before partition, and the rest have 
‘ one apiece? accordingly, it is seen in the practice of the world, that, in the 
instance of wealth accepted as a present, though it be gained without use of 
joint stock, all participate on the sole ground of its being acquired by an 
unseparated co-parcener. Weighing this opinion of S’ricara’s, the author cun- 
surésit. S'RÍCRÝĚSHN'A. 


CURE KY EEE arse Trt A. aA - 
* S’RicrisHn’A. + S’ricrisun’a, CHU'DA'MAN'I, &o. 
ł Ibid. $ Mane’s’wara. 
i, S'Ricrisun’a and CHU'DA'MAN'I. T. Menv, 9. 206. . Vide Supra. § 9. 
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yy : f 4 Be Wes 
yi he need not give up without his assent; for it was 
gained by his own exertion.”* 


g2. Without using.] This is connected likewise with 
wealth acquired by learning : for, in such 
instances also, a precept, ordaining partition 
if joint funds be used, does occur. 


32. Exposition 
of those texts. 


33, Thus Ya’syyawatcya says: “ Whatever else is 

33! Phasaged 6f mf acquired by the co-parcener himself, with- 
YAJINYAWALÇYA. “out detriment to the father’s estate, as a 
bauk “present from a friend, or a gift at nup- 
‘tials, does not appertain to the co-heirs. Nor shall he, who 
“ recovers hereditary property, which had been taken away, 
“ give it up to the co-parceners : nor what has been gained 
“ by science.”t So Na‘repa: “ Excepting’ 
; “ what is gained by valour, the wealth of a 
“ wife, and what is acquired by science, which are three sorts 
“ of property exempt from partition ; and-any favour con- 
“ferred by a father.”{ Likewise VyYA‘sA : 
“ Wealth gained by science, or earned by 
“valour, or received from affectionate kindred, belongs, at 


Na’REDA, 


and Vya’sa. 


Annotations. 


82. With wealth acquired by learning.) With the gains of science men- 
tioned in the preceding text. (Menu, 9. 206.) S’RicrisHw’a. 


_ _ The term, gains of science,’ contained in the preceding passage of MENT, 
is here understood. MAHE'S'WARA. 


One commentator reads in Jimu’ra-va'HANa’s text anushajyaté “is under- 
“ stood,” where the other reads sambad!hyaté “is connected.” Hence a difference 
in their manner of stating the same meaning. 


A precept ordaining partition does occur.] Alluding to-a passage above 
cited E 16), containing the reservation, ‘provided it were not gained by him 
“ using the paternal estate.” CHU'DA'MAN'I and S/ricrisHn’a. 


33. Hereditary property.| Thiscomprehends any common property. The 
same rule consequently Bolas good in regard to the wealth of the brethren, 
which they themselves acquired. S/ricrisun’a. 


* Menu, 9. 208. Visun’v, 18. 42. Vide Supra. § 3. 
+ YA'INYAWALCYA, 2. 119 & 120. Vide Supra. § 7. 
f Na’repa. 13.6. Vide Supra. § 12. 
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« the time of partition, to him [who acquired it,] and shall 


« not be claimed by the co-heirs.”* 
34, Interpreta- 34, Received from affectionate, kin- 
tion of the text. dred.] Obtained from kind relations. 


35. “ What is given by the paternal grandfather, or by 
“ the father, as a token of affection, belongs 
“ to him [who receives it ;] neither that, nor 
“ what is given by a mother, shall be taken 
“from him. What a man gains by his own ability, with- 
« out relying on the patrimony, he shall not give up to the 
“ co-heirs, nor that which is acquired by learning.”+ 


35. Another pas- 
sage of Vya'sa. 


36. By thus excepting, under these and other texts, in 
so e kupo: regard to all the tribes and all the classes of 
sition of sucha mixed or of mediate origin, wealth acquired, 
rule (§ 31) is erro- without use of the joint stock, by the 
Seth aut acquirer's own ability ; whether effected by 
means of any science ; or received from affectionate kindred 
(being given by a relative ;) or obtained from a friend, or at 
nuptials, or with a token of respect ; or gained by valour 
(that is, by combat or the like ;) or earned by labour (that 
is, by agriculture, service, merchandize, &c.) ; every acquisi- 
tion [made without use of joint funds{] is excepted: there- 
fore, since there can be none other, the [alleged] precept 
has no pertinence. 


Annotations. 


34. Obtained from kind relations.) This is not tautology; but merely 
intended to remind the reader of a preceding remark. (Vide § 11.) Maur’s’- 
WARA. 

36. The tribes.) The four tribes, Bréhman'a, &e. 

Classes of mediate origin.] The Ambasht’ha, the Caran’a, &e. 

Classes of mixed origin.) The Rat/hacara, &c. S’ricrisun’a and ACHYUTA. 

The alleged precept has no pertinence.) The precept alleged by the opponent 
must run thus; ‘divide what is gained by an unseparated co-heir, other than 
‘the several specified sorts acquired by valour and so forth without use of joint 
‘funds.’ But that has no pertinence. It has no such object as required a pre- 
cept to reach it. The reason is stated: “Since there is none other:” that is, 
since there is no case which was not provided for by reasoning. The partition 


of wealth gained by the use of joint stock, being deducible from reasoning, was 
not a case unprovided for. S/ricrisHn’a. 


* Vide Supra. $ 16. + Vide Supra. § 5. + S’ricrisuy’a and Cuv’pa’Man't, 
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37. Ora case or two fof acquisition made without use 
of the common stock*] may be, in some 
manner, assumed, to which the precept may 
relate. Still those cases should have been 
declared by express words: since it would have been easy for 
the sages to have said, ‘divide certain property gained by an 
‘unseparated co-parcener:’ and such property would bereadily 
understood under its own name ; better too than by using a 
long and circuitous expression, like this [‘ wealth acquired 
‘beforepartition,t] otherthan thegains of valour, &c., [acquired 
‘without use of joint funds ;{] for it is burdensome. And, 
if the present be intended as an exception, all the sages ought 
to specify every excepted term: for, without that, the mean- 
ing of “other than such” would be unexplained ; and the 
. restrictive words of the sages would consequently appear as 
idle as the prattle of children. But, if it be intended for 
illustration, then some one instance is negligently propounded 
by one author; and another by another writer ; and the 
omission of specifying the whole is right. 


38. -Therefore the maxim is, ‘divide wealth acquired 
38. Property < With the use of the common stock : and 
gained on thejoint particular terms, as the gains of valour, &c., 
stock is divided. Sre inserted in the texts as instances. 


37.. For reasons 
here stated. 


Annotations. 


37. A case or two may be assumed.) A treasure, found by an unseparated 
co-parcener, is one instance; atid the receipt of anything given by a stranger, 
through commisseration, occurs as another. Since a partition of these gains is 
not deducible.from reasoning, for they were not obtained by the use of joint 
property, how can it be said, that the precept has no pertinence? The author 
proposes this doubt. S’ricrismn’a. 


Idle as the prattle of children.] If it be severally declared ‘ divide wealth 
‘other thanthe gains of science;’ ‘divide acquisitions other than those of valour;’ 
and so forth; a knowledge is not thus obtained of what is meant by ‘ property 
‘acquired before partition, other than particular specified sorts,’ so as to dis- 
tinguish what is liable to partition. Consequently, since it does not determine 
the proposed question whether a partition of such property shall or shall not 
take place, it is unmeaning, and therefore similar to the prattle of children. 
S'R'CRISHN’A. 


* ACHYUTA. + S'RÍCRISHN'A. + S'RÍCRISHN'A. 
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39. Hence the declaring of property 
19, Not Bay ens common, merely because 1t was gained by 
perry acquired be- Y 2 
Pee. O an unseparated co-parcener, 18 Not grounded 
on authority. 


40. Besides, the text of Ya’syyawaucya (“ Nor shall 
«he who recovers hereditary property, &c.” 
40. A passage of § 33) is acknowledged by you likewise, as 
Caan ancy €X- ion ifying, that, if one recover the property 
of the father, grandfather, or other ancestor, 
which has been taken away by any person, it appertains to 
him alone, not to the rest. Thus, [the author] denying the 
right of unseparated co-heirs in the property, because it has 
been recovered, although a trace of the former right exist, 
denies the remoter title of the rest to wealth originally 
gained by the man himself. 


41. It has been said by S’ricara, ‘ If wealth, acquir- 
Hae oe ‘ed without using the patrimony, belong 
nA MCARAS < exclusively. to the acquirer, then effects, 
‘received in a present, can never be shared 

‘with another brother ; for the-receipt of a present cannot 
‘be attended with expenditure of paternal wealth. It is 
‘ indeed alleged, that valuables are employed, at the receipt 
‘of gifts, for the gratification of the donor ; as a heifer or 
‘the like in the purchase of sacrificial materials ; or as 
‘ milk for the support of life, during the sacrifice denominated. 


Q LA 
Annotations. 


40. Denying.] If the reading be. nirácurvat (in the neuter,) the text of 
Ya'swyawatcya is the agent inthe sentence. But, if niracurvan (in the mascu- 
line,) Ya'snyawatcya himself is so. MAHE'S'WARA. 


Unseparated co-heirs.] For the text, containing no restriction, relates to 
co-heirs whether separated or not separated. S'RÍCRÍSHN'A and ACHYUTA. 


For, since the construction of the text is ‘ He shall not give up, at the time 
‘ of partition, that which he recovers;’ unseparated co-heirs are, of course, infer- 


red, from its being understood to precede partition. Cuvu'pa' wan't. 


Originally. With no trace of a former right. S'ricrisun’a and Many's’- 
WARA. 

41. As a heifer or the like.] A heifer, one year old, is directed by rituals 
to be given for the purchase of the Séma or moon plant (Asclepias acida) 
required for a sacrifice at which the juice of that plant is drunk. 

“As milk during the Jyótisht'óma.] A Bréhman'a is allowed to drink milk 
during the celebration of the Jyótisht óma, which lasts five days. This sacrifice 
is performed, by followers of the Védas, for the specific reward of happiness in 
heavyen. = 
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Jyotisht’6ma, Here the valuables are not employed for the 
gratification of the giver, since his gratification, by receipt 
‘of other effects, is not requisite for a donation, the inten- 
‘ tior. of which is spiritual ; and, as the act of receiving is 
‘ momentary, nourishment for the person, who accepts the 
‘ present, is not requisite, as it is during the tedious cele- 
‘bration of the Jyédtisht’éma, for him who by that ceremony 
‘seeks celestial bliss.’ 


é 


42. That is futile : for instances often do occur, in the 

42. Refutea, World, of expenditure of wealth, by giving 

presents to induce a donation ; and, in the 

present age, wealth received in gifts is similar to that which 

is earned by service. Accordingly it is said, “ In the Cali 
“age, [gifts are made] to a follower.” 


43. And as for what is alleged [by the same author], 
. that ‘gratification is no cause of receipt of 

43. His reply , : ] int : 
answered. presents, having no such operation, since 
‘long attendance is the cause ; and wealth, 
‘therefore, is not the occasion of such receipt through the 


Annotations. 


i 42. Expenditure of wealth by qiving presents.) By presenting agreeable 
things, &c., or, if the readine be upline (instead of upuhdru,) by giving 
bribes, &c. S'ricrfsun’s. 

Wealth received in gifts is similar to that earned by service.) Since a donation 
is obtained by long attendance, the expenditure of wealth is sometimes requisite 
for the support of life. S’ricrisHn’a. 


A follower.] One, constant in attendance; an cxrnest solicitor. This is 
connected with the terms ‘ gifts are made ;’ for it is suid “In the first age, 
“ gifts are made by going to seek an acceptor; in the second, they are present- 
“ed to one invited for the purpose; in the third, to one who solicits them ; in 
“ the fourth, to a constant follower.” S’RicrIsiy’s. 


ye ; 

43. Since long attendance is the cause.] Since presents are also seen to 
be obtained by long attendance, gratification docs not operate towards the 
receipt of presents; and consequently is not the cause. S/ricrfsuy’a. 


_ Through the medium of gratification.) Only through that medium; not by 
their own. independent power. Therefore, gratification is not unoperative. 
S’Ricrisun’a, ; 

_ Tf the effect be not produced, Sc.) The particular disposition of the person 
18 & concomitant circumstance. If :he proper disposition be wanting, gratifi- 
cation is not produced. There is consequently no unoperativeness of as as a 
cause. But some say, this is an answer to the question, how can gratification 
be a cause of receipt of presents, since, in some instances, no present is obtained, 
though gratification be produced? S/RicnisHn’a. 

16 


a 
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‘medium of gratification ; that is still more futile: for 
long attendance and the rest become causes of the receipt 
of presents, through the medium of gratification ; and, 
according to the diversity of men’s dispositions, [gra‘ifica- 
tion*] is seen to arise, in the mind of one, from pecuniary 
gifts ; of another, from long attendance or the like ; of some, 
from the mere evincing of particular qualities. If the effect 
be not produced, for want of an attendant circumstance, it 
must not be thence concluded to be no cause ; since, as is 
observed accordingly, gratification is produced by means 
«hich are not inyariable 


44. It has been further urged [by the same author, ] 
‘If [it be alleged,] that wealth mediately 
€ accomplishes the receipt of presents, being 
< employed during attendance ; since receipt 
‘cannot take place without contiguity ; nor can this be 
‘without nourishment: that is denied ; for nourishment, 
‘used for the support of life, previous to the celebration of 
‘a Sy6tisht’6mea or other religious ceremony, would mediately 
‘serve for that ceremony, since the Jyétisht’6ma could not 
‘take place without previous support of life : all food would, 
‘ therefore, be intended for religious ends, not for human 
“purposes: and consequently wealth, which supplies it, 
< would be designed for sacrificial uses ; and the means of 
‘acquiring it would also be-meant for the same end; and 
‘thus the maxim, that the acquisition of wealth, wealth 
‘itself, and food, are adapted to human purposes, would he 
< contradicted.’ 


44. His further 
arguments. 


45, That is most futile; fer. although 


lec ie l 
ss ees it mediately contribute to the celebration 


Annotations. 


By means which are not invariable.) It is effccved by various means, 
which are independent of each other. S’Ricrtsun a, 


44. If it be alleged.) In some copies of the text, “if (yadi) is found; and 
that reading is right. In other copies it is omitted; but must be supplied. 
MAHESWARA. 


r 
# Y RÍCRÍSHN'A and Matie’s wars 
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of the Jy6tisht’6ma, food obviously serves the immediate 
purpose of satisfying hunger; and being designed for human 
uses, it contributes to religious ends; but there is no proof 
of it.: being intended for such ends ; nor does its so contribut- 
ing operate towards such a result. How then should it 
follow, that acquisition of wealth, wealth itself, and food, are 
adapted to.relrgtous purposes ? 


46. Hence, [because it was not intended for that pur- 
pose. though it contribute to the result,* 
or Yor the reason which will be stated,t] 
there is no room for the reproach, ‘Jf 
‘wealth be acknowledged to contribute to the receipt of 
‘presents, by means of nourishment previous to such 
receipt, then, since ro acquisition of wealth can be made 
‘ without nourishment from the time of the receiver’s birth, 
‘ every mode of gain would be accompanied with detriment 
‘to the patrimony ; and the restriction, “ without using the 
< “patrimony,” (§ 3) would therefore not be inserted.’ For, 
lest the restriction become superfluous, the text is under- 
stood to signify employment of wealth other than an 
expenditure of it adapted to nourishment and similar use. 


46, An objection’ 
obviated. 


c 


Annotations. 


45. There is no proof of its being intended far such ends.) Of its being 
meant for such purposes ; of its being designed for sacrifices. S’Ricrfsuy‘a. 


For there is no proof of food being intended for such ends; that is, for 
sacrifices. MAHE'S'WARA. 


No proof of the acquisition of wealth being intended for such ends; that 
is, for sacrificial uses. AcHYUTA. 


The commentator proceeds to notice variations in the reading of the text, 
which do not, however, materially alter the sense. 


46. Hence.) Because it was not intended for that purpose, though it. 
contribute towards it. But some interpret ‘‘lence” for the reason subsequently 
stated ; that is, lest the restriction become superfluons, &e. S’Ricrisuy’a. 


Acnryvta is the author who so interprets it. Cut’pa’man’t gives the other 
explanation. 


. \3 . od 4 i A 
The text is understood to siqnify.) Mann’s'wara remarks with disappro- 
. . © ` Whiner z 2 4 
bation a different reading, (vachawirthatwat for vaehanárt' hatican 3) trom 
which, however, by supplying a sentence. he deduces the sam» meaning. 


: ! 
* CHU'DA'MAN'I and S/ricaiaun a. + Acuyrra aud Matr’s’wara 


a 
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47. Moreover, an expenditure of wealth for nourish- 
: ment or other use, must necessarily be made 
47. What is ex- - STR 

pended for neces- even by a person remaining at home ; and 

saries, is no cause such -expenditure is not designed fo the 

of an acquisition. acquisition of wealth: but its having been 

actually intended for that purpose is a requisite [to its being 

the cause of the gain :*] consequently the supposition does 
not go too far. 


48. Accordingly [since its being actually intended for 

the purpose is positively required; its 

i OA IER meércly contributing to that end is not suffi- 

rr as opinim is cient st] Vis’waru’pa has. said, ‘ When 

‘wealth is not acquired by giving [or using] 

‘ paternal property, it is declared [by the sages{] not ta be 

‘common, any more than wealth received on account of mar- 

‘riage: it becomes not common, merely because property 

< may have been used for food or other necessaries; since that 
< is similar to the sucking of the [mother’s] breast.’ 


49. Hence, [because its being actually intended for. 
that purpose is a requisite to its being the 
oy So other ex- cause of the acquisition, §] though much 
paat out Wealth, belonging to the father, have been 
expended in festivity at the son’s initiation, 

or at his wedding, what is obtained by him in alms durin 
his austerities as a student, or received on account of his 
marriage, is not common ; for that expenditure of wealth 

was not made with a view to gain. 

50. The purpose 50. It is, therefore, demonstrated, that 
must have been wealth, acquired by means of joint stock 
gain, to render the zeducoruhe express purpose of gain, is 


acquisition com- 5 
mon. common property ; and no other is so. 


Annotations. 


J] There is not ground for suppos- 


47. The supposition lors not qo too far. 7 A upp 
is the cause of an acquisition. 


ing, that wealth, expended for nourishment, 
MaHE's'WARA. 

48. Not acquired by yiving paternal prope 
ed, that the expenditure must have been act 
S'Ricrisuy’s. 


rty.] Ib is thus expressly declar- 
ually intended for that purpose. 


#* MAHESWARA. + S/RicrisHn’s, Åc. 
+ MAHESWARA. § Ibid. 
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51. The same import may be deduced by abridging 
51. The same the substance of what has been expressed, 
results fromJiry'x- after various disquisitions, by JITE'NDRIYA, 
DRIYA arguments. who says, ‘ Whatever 1s acquired on. sepa- 
‘rate funds is several property. For the sake of perspicuity, 
‘(gains of science and other particular sorts*] are specified 
‘by way of example, in these and other words, “ Wealth, 
‘ “however, acquired by learning, belongs exclusively to him 
‘ “who acquired it.”+ “Such sorts of property are exempted 
‘from partition, because they are separate: but even these 
‘sorts of wealth become common, if there be a sufficient 
‘cause of a joint right. This also has, for the sake of ready 
“comprehension, been in certain instances described [in the 
‘writings of sagest] by the cireumstance of joint stock used; 
‘in others, by that of united exertion made; in some, by 
‘that of common relation.’ 


52. It has been, likewise, said by Ba'Lo'ca, ‘The rest 

52. Ba'to'cain- ‘ cannot have a right to wealth gained by 
dicates a like opi- ‘one brother through science, or similar 
fies ‘means; [being acquired without use ot 
‘joint funds, and independently of the exertions of the 


‘rest:§] since there is no argument for it.’ 


53. The practice of dividing wealth gained by receipt 

53. The prac. Of presents without expenditure of jor 
tice of dividing all property, which is observed to preval 
presents accounted among virtuous people, is not unsuitable, 
ne whether founded on the mutual affection of 
the brethren, or on a manly sentiment. Or [it may be thus 


Annotations. 


öl. But even these suris of wealth become common.’ Such sorts of wealth, 
being gained by science, valour, or the like, are joint property, if attended with 
a sufficient cause of a joint right. Though the wealth be of such sort, it 18 
common property. S/AicrIsHy/a. 


By the cireumstaner of joint stock used.) For example, ‘ The brethren par- 
‘ticipate, &c.’ (Vya'sa.) “Vide § 14. 

Ry that of united exertion made.) As inthe text, ‘If all of them, being 
‘unlearned, &c,’ (Mznv, 9. 205.) 

By that of common relation.) For instance, ‘After the death of the father 
‘and the mother.’ (Menu, 9. 104.) Vide C. 1. Sect. J. § 14, 


_ And thus, if anything be given to one, expressly in consideration of his 
being the son of a person named; all the sons of that porson are entitled to 
partake. S’ricrfsnyn’s arid ACHYUTA. 


¥ À Mie Mes 
* S’ricrismn’a, + Mrav. 9. 206, Vide g8” © \enyuta. +«§ S’rierisun’a 


126 DAYA-BHAGA OF CUAP. VI. 


accounted for :! people, observing the partition of wealth 
received in presents, (for presents are in general gains of 
science: and, as such, the participation of co-heirs equally or 
more learned is ordained by a passage of law, thous a the 
property have been acquired without use of joint funds ;) 
and not knowing, that this partition of the gains of learning 
is made under a special rule respecting science, but erro- 
neously supposing the partition to take effect because the 
wealth was- gained by an unseparated co-heir, have done 
so of their own accord. It is not, however, founded on 
uniform practice. There is consequently nothing incongruous. 


54. But, as ror the text of Muu, (“ After the death 
5 “ of the father, if the eldest brother acquire. 
hei a, “any wealth, a share of that belongs to the 
“ younger brothers; provided they have 
“duly cultivated science,™) the meaning of it is this ; 
under another text, placing the eldest and younger brothers 
in the relation of father and son, (“ As a father should 
“ protect his sons, so should the first born cherish his 
“younger brothers ; and they should behave to their elder 
« brother, like children to their father, conformably with 
“their duty respectively,”+) the younger brothers have a 
title inthe wealth of the eldest, though obtained without 
use of joint stock, as they have in their father’s acquisitions. 
But there is this difference: that even the unlearned sons 
are entitled to their father’s acquired property; but the 
learned brothers oniy have a right to participate in the 
wealth gained by the eldest. 


Annotations. 


54. If the eldest brother acquire any wealth.] If he alone acquire it by his 
labour, with a separate stock. S/nicrisun’a. ' 


Placing brothers in the relation of father and son.) After the death of the 
faner; for the text occurs under tliat head. 


ounger brothers have a title in the wealth of the eldest.| Not in that which 
is acquired by the middlemost. S’RricktsHy’s. 


* Menu, 9. 201. + Ibid. 9. 108. 
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55. This interpretation is right ; for the terms of the 

55. Confirma. text would else become unmeaning ; ex- 

tion o* that exposi- pressing ‘after the death of the father, 

mon. ‘if the eldest brother, &c.,’ ‘provided they 
‘have duly cultivated science.’ 


56. Conclusion. 56. Consequently it was an inaccurate 
Gains are nob assertion, that another unseparated brother 
eis aa ae participates, on the sole ground of the’ 
parcenery. acquisition being made by an unseparated 


co-heir. 


SECTION IlI. 


Definitions of the various sorts of acquisitions, €c., 
exempt from partition. 


l- On this [occasion, or among topics hinted,*] the 

` gains of science are explained. Upon that 

ae Mern pesi subject Ca'rra'yaxa says, “ What is gained 
Ca'rya'yasa, > “by the solution fof a difficulty], after a 
“ prize has been offered, must be considered 

“as acquired through science, and is not included in parti- 
“ tion [among ¢o-heirs]. What has been obtained from a 
“ pupil, or by officiating as a priest, or for [answering] a 
“ question, or for determining a doubtful point, or through 
“display of knowledge, or by [success in] disputation, or 
“ for superior [skill in] reading, the sages have declared to 


“be the gains of science and not subject to distribution. 
“ The same rule likewise prevails in the arts; for the excess 


Annotations. 


55. For the terms of the tert would else become unmeaning.] They would he 
superfluous, if the younger brothers had a right, simply as such, to the gains 
of the eldest generally. S!ricrfsun’A. 

Afier the death of the jather.| Hence it appears, that the younger brothers 
do not participate in the separate acquisitions of the eldest, made while the 
father was living. S/ricrisay’a. &C. 

1. On this.] Among those sorts of partible property. If the readina be 
, atra, “here,” instead of fatra “there,” the sense is, ‘on this opportunity.’ 

S'RÍCRËSHN'A. 


£ S’RICRTSHN 4 
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“ above the price [of the common-goods], and that whichis: 
“ gained through skill by winning from another a stake 
‘at play, must be considered as agquired by science, and 


“not liable to partition. 


9 


2. First sort. A 
prize for the solu- 
tion of a difficulty. 


3. Second sort. 
_ Fee for instructing 
a pupil. 


4. Third sort. 
Fee for ofħciating 
at religious rites. 


5. These are 
dues, not gratuities. 


6. Fourth sort. 
A reward for solv- 
ing a question. 


So Vrisaspati has ordained ” 


2. ‘If you solve this well, I will give you so much 


‘money:’ after such an offer, if one solve 
the difliculty and obtain the prize, it is 
not subject to distribution. 


3. From a pupil.] From a person 
instructed by the acquirer. 


4. By officiating as a priest. ] Receiv- 
ed as a fee or gratuity from a person 
employing him to officiate. at a sacrifice. 


5. These are fees, not presents ; for 
they are similar to wages or hire. 


6. So, a question relative to science 
being resolved, if any one, through. satisfac- 
tion, give any thing which had not been 
previously offered. 


7. Also what is obtained by clearing the doubts of one, 


7. Fifth sort. A 
reward for clearing 
a doubtful point, or 
for deciding a liti- 
gated question. 


by whom. an offer has been thus made: 
“To him, who removes my doubts on the 
“ meaning of this passage, I will give this 
“cold.” Or fit may signify a fee, such as]'the 
sixth part or the like, received for a correct 


Annotations. 


The excess above the price.) Having taken guid or the like belonging to the 
joint stock, and haying made bracélets or similar things, the value, which is 
thus auperadded by the skill of the artist to the price of the gold, &c., is an 


acquistion made through science. 


S'RÍCRÍSHN'A. 


By. winning a stake at play.) A wager, previously staked, which is won 
by superior skill in play. S’ricrisun’a. 


5. These are fees.) To obviate the seeming tautology in the subsequent 


mention of a present obtained through the display of learning, after noticing 2 ` 
reward for resolving well a difficnlt question; the author says ‘it is a fee, not 
‘a present.’ It is not obtained by the mere acceptance of a gift. S’ricrfsHn’‘a. 


6. A question relative to science being resolved.| A proper answer having 
been given to a question proposed. 


4 
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decision between two litigant parties, who apply for the 
determination of a dubious and contested point. 

S TN o 8. likewise, what is received in a 
A car d for dis- present or the like for displaying his know 
ey A E EEE ledge in the sacred ordinances and so forth. 

9. So, in a contest between two persons respecting 

EG R their knowledge of sacred ordinances, or 
A prize gained or MM any other controversy whatsoever con- 
a OR in a cerning their respective attainments, what 

i is gained by surpassing the opponent. 

10. Likewise, where a single article is to be given, 
and there are many competitors, what 
is received for reading in a superior 
manner. 


Jal) ANEA 11. Also, whatis gained by painters, - 
The gain of aski- goldsmiths, and othe. artists, through sku} 


fi ist. i f 
ul artist in the arts, and so forth. 


10. Eighth sort. 
A. prize for reading. 


ee eana ROS 12. In like manner, what is won by 
A stake won by : 7 
skill in play. beating another at play. 


13. All this is exempt from being shared with the 

13. Theyare,in TeSt of the co-parceners. The meaning is 

general, exempt. as follows: whatever is acquired by any 

SOM pao [skill or] science, belongs to the acquirer, 

not to the rest. For illustration only, it has been stated at 

large by Ca’tya’yana, to obviate the error of S’ricara and 
others. 

14. Hence, [since it is enumerated by Ca’tya’yana 

among the gains of science ;*] what is 

l4. Soisanypre- obtained in a present by displaying and 


sent to a learned : 5 
man. making known his own knowledge, is 


Annotations. 


* 

9. Gamed by surpassing the opponent.| Received on terminating the con- 
test by demonstrating the proposition: having been previously staked by the 
disputant, or being generously given by the king. S'RÍCRÜSHN’A. 

13. For illustration.] For an example of wealth gained by science without 
use of joint funds. S/Ricrisuyn’s and ACHYUTA, 

The error of S'ricara and others.) Their mistake in supposing an acquisi- 
tion to be subject to partition, simply because it was obtained by an unseparated 
eo-parcener. S/RicnisHn’s. 


* S’ricnisun’a and ACHYUTA. 


eed 
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also an acquisition made by science : fora present is given 
to a learned man on account of his learning. 
15. So Yama: “A man endowed with science, re jular 

15, Yama des. “in [the performance of his] duties, con- 
cribes a person “tented, patient, with subdued passions, 
Tate “ of strict veracity, grateful, disinterested, 
“kind to cows, careful of them, generous, a performer of 
“ sacrifices, and a priest, the sages pronounce to be a worthy 
“object. Buta present should not be conferred on such 
“ as neglect rizid observances, or are ignorant of holy texts, 
‘« or merely live by their class: for a stone transports not 
“a stone fover the stream|].” 

16, ‘The present 16. For, it is in right of his learn- 
is gives on account 179, that he is a fit object of gifts; and 
Sea ine uniearned men are unworthy objects. 

17. Hence, what has been alleged by some one, that 
" the sains of science signify such gifts [only*] 
BUTINE nieron as sre received on account of teaching ; 
ed. mzs be rejected as having been said for 
want of seeing the text above cited: and 
because the word science (widyd,) being derived from the root 
vid so know, signifies any knowledge [or skill.] 
18. As for what is cbjected by S’ricara, that 
‘by pronouncing wealth received in ‘pre- 
‘scnts to be the earning of science, re- ` 
‘ceipt of presents, instruction of pupils, 


if. S RICAN AS 
objection repelled. 


Annotations. 


17. For want of seeing the text above cited.] Meaning the text of Ca’rya’- 
yana. (§1.) S‘rfortsny’a. 


It must be rejected as inconsistent with the sense of the above-cited text 
of Yama. ($15,) MAHE'S'WABA. 


This commentator appears to have read vachandrthddars'andt ‘from seeing 
‘the purport of the text; in place of vachanddars'andt ‘for want of seeiñg the 
‘text. 

18. By pronouncing wealth received in presents to be the earning of science. | 
S’RicaRaAS meaning is, that, if the fee for assistance in sacrificing be a gain 
made through science, because it is by scieuce that the man was fitted for 


% S’RICRISHN’a. 
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‘and assistance in sacrifice, are confounded :? that is very 
futile; since, although presents and the rewards of teach- 
ing and assisting in sacrifices, and other particular sorts, 
be connected as being equally gains of science; yet the 
several sorts are not confounded: for still the rewards of 
teaching and of sacrificing are not presents ; and it 1s an 
uncontested truth, that a black bull, a red or a pied one, or 
other.individuals, though equally bulls, are not confounded. 
19. Accordingly, [as they are not confounded,” 
3 or because things generically similar are 
a aas S specifically different ;f therefore], since [it 
may be asked] ‘how does the sage, by 
‘pronouncing what is received from a pupil or for ofiiciating 
‘as a priest to be the earning of science, fail in discriminating 
‘the rewards of teaching and of sacrificing? the allegation 
fof their being confounded,{} merely by way of cliexiag an 
objection, must be rejected. 


20. Ca’rya’yana propounds the gains of valour, &c., 
«When fa soldier] performs a galant 

20. Gains of “action, despising danger; and favour 1s 
by Ca'tya'yaxa. Shown to him by his lord pleased vith 
“that action; whatever propery 1s then 

“ received by him, shall be considered as gained by valour. 
“ That and what is taken under a standard, are declared not 
“ to be subject to distribution. What is seized![by a soldier] 
“in war, after risking his life for his lord and reuting the’ 
“ forces of the enemy, is named spoil taken under a standard.” 


Annotations. 


officiating; and if the reward of teaching and the receipt of presents be so like- 
wise; then all three, being the gains of science, are confounded. S’nicrisHN’a. 


A black bull.) Nila, the tewm here used, signifies blve, and is frequently 
employed in the sense of black; but the sort of bull intended by that term, in 
the selection of a steer to be consecrated and let loose at obssquies and on 
_ certain other cecasions, is one of a red colour, with brown head and tail, and 
with white hoofs and horns. 


- A red one.) Capila: When applied to a cow, this term signifies one of the 
colour of lac-die, with biack tail and white hoofs. 


ë ACHYUTA. + S’ricriann’s. + S'RÍCRÍSHN’A. 
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21. Nuptial pre- 
sents explained by 
the same author. 


22. Exposition 
of the text. 


23. Othersorts, 
not liable to parti- 
tion, enumerated 
by MENU and 
VisHN'v. 


24. Explanation 
of the passage. 


Vehicles. ] 
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21. ‘ But wealth received on account 
“ of marriage is considered to be that 
“ which has been accepted with a wifin” 


22. The meaning is, received 4t the 
time of accepting a bride. 


23. So Menu and Visxn’t state other 
sorts of property exempt from partition. 
“Clothes, vehicles, ornaments, prepared 
“food, water, women, and furniture for 
“repose or for meals, are declared not 
“Viable to distribution.”* 


24. Clothes.] Personal apparel and 
raiment intended to be worn at assemblies. 


f . 
Carriages or horses and the like. 


Ornaments.] Rings and so forth. 


Prepared food. 


Sweetmeats, &c. 


Water.] Contained ina pond or well ; as suited to use. 
Women.| Other than female slaves. 


Furniture for repose or for meals.] 


Beds, and vessels- 


used for eating and sipping [or drinking] and similar 


purposes. 


92 


ane 


Annotations. 


Received at the time of accepting a bride.) This is indefinite: for the 


same must be likewise understood of other property received in consequence 


of becoming a son-in-law. 


S’ricrisun’a. 


24. Suited to use.) Adapted to employment. As much should be taken 
by each person as will supply his wants. There is not, in this instance, a 


restriction of equal shares. 
Other than female siaves.! 


S’uicrisHy’a. 
Since the partition of a female slave is direct- 


ed by Va2inasrati, (‘A single female slave should be employed in labour, in 
“ the houses of the several co-heirs successively, &c.”t) the author says, ‘ other 


‘ than female slaves.’ 


S’ricrisay’a. 


Female slaves.) Meaning women kept for enjoyment. MAHE'S'WARA. 

Accordingly Gautama says, “ No partition is allowed in the case of women 
“ connected [with one of the parceners.|’{ ACHYUTA. 

Furniture for repose, §c.) The words are yiga-cshéma-pracharan cha. The 
Retnacara expounds ydégu-cshéma the counsellor and priest; and prachéra the 
path, for cows and other cattle, &c. ACHYUTA, 


* MENU, 9. 219. But not found in Visun‘u’s Institutes 
+ Vide C. 1. § 10. 


t Vide Mitdeshara, C. 1. Sect. 4, § 22. 
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25. So Vya’sa: “A place of sacrifice, a field, a vem- 

9%. Vya'saenu- “Cle, dressed food, water and women, are 
meraes exempted “not divisible among kinsmen, though 
pcie “ [transmitted] for a thousand generations.” 


26. A place of sacrifice.] The spot, where sacrifices 

Aan 0. EES performed ; or else an idol : not wealth 

tion of thé test,» OPtained by sacrificing ; for that has been 
noticed as being the earning of science. 


27. Thus Ca’rya’yana: “ The path for cows, the car- 

“riage road, clothes, and any thing which 

k A Oe “is worn on the body, should not be divid- 

ated articles. “ed; nor what is requisite for use, or 1n- 
“ tended for arts : so Vrinaspati declares. 

28. Requisite for use.] What is fit for each person's 

A a use ; as books and the like in the study of 

the URR of the Védas, &e. That shall not be shared 

by ignorant brethren. So what 1s adapted 


to the arts, belongs to artists ; not to persons ignorant of 
the particular art. 
29. Also S/ano’Ha and Lic’urra: “ No division of a 

mabe el a “« dwelling takes place ; nor of water- 
. ANC HA an cc x A t 
Lic'uta exempt — Pots, ornaments, and things not of gene 
certain articles. “ yal use, nor of women, clothes, and chan- 
“nels for draining water. Prasa’pati has 

“ so ordained.” 


30. A house, garden, or the like, which one of 

, the co-heirs had constructed within the 

30. Explanation . x : Š h 
of the text. site of the dwelling place, during the 
father’s life-time, remains his indivisible 


Annotations. 


These terms are otherwise explained in the Mitdeshara. C.1. Sect. 4 § 23. 


28. As books, §c.| If there be other effects of equal value with the books, 
these shall be retained by the learned brethren; and other chattels shall be 
taken by the illiterate co-heirs. ‘This must be inferred. Else, if the hereditary 
property consist in books only, the illiterate heirs might be deprived of sub- 
sistence, if they had no right of participation. S’ricrisnn’a. 

29. Things not of general use.) As books for illiterate persons and so 
forth. S’Ricrisun’a. ied oh? j 

Channels for draining water.) Racuunanpana reads apám prachára- 


1 r A . 
rat hy-ámám; ‘water, vessels, and roads; in place ofapdém pracharart hand. 
‘| channels for draining water.’ 
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property : for his father has assented by not forbidding the 


construction of it. 
31. So, even property inherited from the pat rnal 
orandfather, which has long been lost, and 
31. Hereditary > 2 A=) 5 one 
property recovered 18 not recovered by the rest throughinability, 
is in certain cases or through aversion from [the efforts re- 
exempt. S Fa T ; 5 
quisite for its] recovery, belongs exclusively 
to the father, if recovered by him on his own funds, and by 
his own labour; and is not common property. 


22 Thus Menu ordains: “If a 


82. Asdeclared | nae t 
by Menv. “father recover the property of his father, 


Such property « whieh remained tnrecovered, he shal! not 
belongs to the : : ea : k ? 
person recovering “ aginst his will, share it with the sons, 
It. ‘since, in fact, it was acquired by himself.”*, 

33. Property .ppertaining to his father, not recovered 

= bythe sons; not retrieved by them. The 

ee INNA other readings, anavápya and anavdpyam 
fin place of anaváptam,] are unfounded. 


34. Wrisaspati says, “Over the grandfather's pro- 
toy dod “ perty, which has been seized [by stran- 
i RHASPATI ¢«¢ gers] and is recovered by the father 


declares property 5 r, 
gainedor recovered “through his own ability, and over [any 


oe! from parti- «í thing] gained by him through science, 
í « yalour, or the like, the father’s full domi- 


“nion is ordained. He may give it away at his pleasure, 
“or he may defray his consumption with 

but, after the de- j i 

ut, after the de- «uch wealth ; but, on failure of him, the 


mise of the ac- i 
quirer, itis equally “gons are pronounced entitled to equal 


fwided. i 
divide vy. shares.” 


Annotations. 


23. The other readings are unfounded.| For, according to one reading, 
something must be understood; and according to the other, a term must be 
taken in a secondary acceptation. S/ricrisun's. 

34. qual shares.| The specifying of equal shares forbids the deduction 
of a twentieth part for the eldest. Cnu'pa'man'I and S/nricrisuy’a. 

Fe may defray his consumption with such wealth. | All the copies, which 
have been collated, agree in reading bh4qan chawa tató dhanat ‘he may defray 
‘his consumption with that wealth.’ But, in every other compilation, as the 


© Menu, 9. 209. _ g 
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35. Through his own ability.] The 
author thus indicates a separate personal 
exertion. 

) 36. In both texts, the term “father” 
is indefinite: for a reason [of the precept] 


35. Exposition 
of the text. 


36. And of the 
preceding passage, 


(§ 32.) is stated ; “since, in fact, it was acquired 
“ by himself.” (§ 32.) 
37. Tho rule is 87. Thus the rule must be understood 


the same in regara in the instance of any such hereditary pro- 

sty recover- i j tly as l 
nA perty, other than land, exactly as m the 
case of property not hereditary, but acquir- 


Except land. : 
See ed by the man himself. 


38. Saxona propounds a special rule regarding land. 

38. S'axc'ma pro- ‘“ Land, inherited im regular succession, but 

vides aruleforone “which had been formerly lost, and which 

EE Os Bak “a single [heir] shall recover solely by his 

“own labour, the rest may divide according to their due 
“allotments, haying first given him a fourth part.” 


39. By the term “ solely” the author intimates, that 
neither common funds were used nor joint 

39. Theacquirer personal exertions made. Still it does not 
T a tains become the separate property of the person 
own regular share. retrieving it; but a fourth part of the land 
3 recovered must be given to him in addition 

[to his regular allotment:] by force of the word land; and 


because thure is no reason for supposing it to be vague. 


40. Thus have been explained both 


40. C : 0) sd 06 0 : 
tion.  » what is divisible and what is ex-apt from 
partition. 
Annotations. 


Retnécara, Smritichandrica, Calpataru, &c., the reading is bhágan instead 
bhogan: ‘He may make a distribution of such wealth.’ 


i 39. Iw addition.] The meaning of the text is, ‘ having given a fourth part 
i; of the land in addition, to the person who recovered it, all the co-heirs, together 

with him, shall take equal shares.’ It is not understood from the term*“ the 
rest, that a fourth part only shall be given to him: for it would be an unequal 
rule, since the person recovering the land would recsive less than his co-heir, 
if there be one or two sharers unconcerned in the recovery. S/Ricrisny’a, 
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CHAPTER VII. 


On the purtecipution of Sons born after 
æ pariton. 


1. ‘Tue share of a son born after the partition of 

the estate is now declared. On that subject 

Re Egat &c„de: Merxu and Na’rupa say, “A son, born after 
born afterpartition ‘‘ a division, shall alone take the paternal 
a Het fisheri “wealth; or he shall participate with such 
i ® «Tof the brethren,] as are re-united with 


united brethren. i 
“ the [father.”]* 


2. Ifthe father, having separated his sons, and having 

___ reserved for himself a share according to 

Rohe terpretation law, die without being re-united with his 
sons; then a son, who is born after the 

partition, shall alone take the father’s wealth; and that only 
shall be his allotment. But, if the father die after re-uniting 
himself with some of his sons, that son shall receive his 


share from the re-united co-heirs. 


3. Gautama also 3. Thus Gautama says: “ A son, 
pronounces him « begotten after partition, takes exclusively 


heir to his father’s j; 
share. “ the wealth of his father.”t 


Annotations. 


2. Having reserved a share according to law.) It is thus hinted, that, if 
the father, through ignorance of the law, have made a partition in which he 
took a very small share for himself, his.son, afterwards begotten, shall receive 
a due allotment from the brethren.. S'ricrisan’a. 


* Menu. 9, 216. Na'repa, 13. 43, + Gautama, 28, 2 
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4. He, of whom the conception was subsequent to 
we the division of the estate, is a son begotten 

4, . Exposition of arp MORSKI | . = 
S EI atter partition; being procreated by a 
person, whoisseparated [from co-parceners :] 
for, without conception, there is no procreation. Therefore, 
if the sons were Separated [trom the father,] while his wife 
was pregnant but not known to be so, the son, who is after- 


y ards born [of that pregnancy,] shall receive his share from 
his brothers. ’ 


5. Not one only, but even many sons, begotten after 
5. The same ® Partition, shall take exclusively the pater- 


holds good, if thoro nal wealth. Thus Vriuaseari says: “The 
be more than ono « younger brothers of those, who have 


A passage of . a g 
VA otal “ children of the same mother, or of other 


; “wives, shall take their father’s share, 
¢ X] S a d g . 
A son, born before partition, has no claim on the pater- 


c; zealth - . 2 
nal w ealth ; hor one, begotten after it, on that of his 
£ brother. : 


6. One, born previously to the partition, is not entitled 

6. Andexplam. ČO the paternal estate: nor one begotten 
ed. - F by the separated father, to the estate of his 
brother. So the same author declares ; 


4 


Annotations. 


4. Shall veecive his share from his brothers.) This musu ne understood 
where the father remains separate, having reserved for himself what ought to 
be reserved by him, and having given the residue to his sons. But, if the 
father be dead, the shares of him and of the brethren must be thrown together, 
and divided, according to law, by all the brothers. However, Cuu'Da'max'ir 
directs anew partition by mixing the whole of the effects, although the father be 
living; because the double share, or other allotment reserved by him, was not 
according to law. In the case supposed. if a share were previously set apart 
for the child in the womb, the wife's pregnancy being known, all shall partici- 
pato in the father’s allotment [after his demise, ] provided there be no son begot- 
ten after the partition. But, if the father himself, though apprized of the preg- 
nancy, have given shares to his sons, in virtue of his power as owner; the 
child in the womb has no riecht to participate, since their property in those 
shares is complete: he has a right only to the father’s allotment ; and, if there 


be a son begotten after the partition, he is entitled to partake equally with 
him. S‘nricristry’,, 


6. Which is acquired 1, himself. Ut is thus intimated, that wäat is 
acquired. through personal labour, on separate funds, by the father who is 
re-unite:l afte’ partition with another son, belongs alse to the son begotten after 
the partition, and not tothe re-united parconers. S’nivnistin’a. 

13 


“ made a partition with their father, whether 


- share. 


} 


A further pas- “ All the wealth, which is acquired by the ` 


[issBeiaucted, “ father himself, whc has made a partition 


ty 


« with his sons, goes to the son begotten by him after)the 


partition. Those, born before it, are declared to have no — 


“« right; as in the wealth, so in the debts likewise, and in 
« gifts, pledges, and purchases.” 
_ 7. Under the term “all,” wealth, how- 
7. And expound- Ver considerable, which is acquired by the 
ed. father, goes to the son begotten by him after 
partition. 
8. “They have no claims on each 
8. Afurtherpas- « other, except for acts of mourning and 
sage cited, Bie a4 eh Ny 5 
libations of water. 
Om sy; specifying “ acts of mourning and libations of 
“water only, the author excludes the 
ae And explain- yemoter pretensions to a participation in 
wealth. 
10. This is applicable only to the case of wealth acquir- 
ed by the father. But, if property inherited 
ee eae ae from the grandfather, as land or the like, 
ma on subse. had been divided, he may take a sharë of 
quently born takes such property from his brothers : for par- 
nevertheless a tition of it is authorized, [only] when the 
mother becomes incapable of bearing more 
children. [Consequently, since the partition is illegal, having 
been made in other circumstances, it ought to be annulled. *] 
11. That is declared by Visun’v: 
_ 1). Visuy'uan- “ Sons, with whom the father has made a 


thorizes his partici- « partition, should give a share to the son 


pation. A ae : 

“ born after the distribution.” | 

12. So VA/snyawatcya: “ When thé sons have been 
“ sepa a-d, one, afterwards born of a woman. 


Da a i OAL ; 
ae vAWAT. “equal in class, shares the distribution. 
lotmenttobegiven “ His allotment must positively be made, 


out of the property << out of the visible estate corrected for 
forthcoming. eens Os) i 
income and expenditure.” { 


Annotations. 

10. and or the like.) A corrody and shares are intended Wy the terms 
“or the like;” for gems, pearls, &c., are similar to a man’s own acquired wes#h. 
S’nicrisHn’s. 

lu. Must positively.| .The particle vá is affirmative; and what has been 
consumed, is consequently excepted. S’ricrisun'a, &c. 


* S/nicrisHn’a. 4+ Visun’v, 17.3, $ Ya/snyawatcya, 2. 123. 
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13. Since it disagrees with the ordinance, that “he 

13. That must Shall alone take the paternal wealth,” 
relate to hereditary (§1) it must relate to hereditary property © 
Se for the reason above mentioned. 


Annotations. 


The particle signifies “or, and denotes a regulated alternative. If there 
be evidence of the income and expenditure, the allotment shall be made, out of 
the ‘visible estate : if not, it must be grounded on a reference to the amount 
originally distributed. Maun’s'wana. 


The visible estate.] The wealth forthcoming. AcwyuTA. 


The remainder after allowing for income and expenditure: or that which is 
forchcoming. Watn’s'wara. 


1B. For the reason abovenentioned.| That which was stated; ‘because 
‘distmbution is authorized when the mother becomes incapable, &c.’ Therefore, 
whether pregnancy were known or not; thé partition being illegal, which has 
been made, of the grandfather’s estate, without the mother’s being incapable 
of bearing more children, it ought to be annulled; and the two last-cited pas- 
sages will relate to the distribution of such property: but the preceding texts 
of Menu and the rest regard the father’s own acquired wealth. The contrary 
must not be supposed, S’ricnisun’A. 
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CHAPTER VII. 


Gi the alloiment of a share to æ co=parcener 
PAUTRUNG from abroad. 


- ———-6o———— 


1 Tue participation of one, who arrives after the 

distribution of the estate, is next declared. 

i. The share of On this subject Variaasratr says, ‘“ Whe- 

an absent co-parce- ** ther partition have, or have not, been 
ner is directed by  ¢¢ 5 : 

ovie made ; whenever an heir appears, he shall 

delivered to kim.  “ receive a share of whatever common pro- 

“ perty there is. Be it debt, or a writing, 

“or house, or field, which descended fi hi l 

or house, or ñeld, which descended from his paterna 

“ ancestor, he shall take his due share of it, when he comes, 
“ eyen though he bave been long absent.” 


2, “Jfa man leave the common family, and reside in 
“ another country, his share must no doubt 
“be given to his male descendants when 
“they return. Be the descendant third, or fifth, or even 
“ seventh. in degree, he shall receive his hereditary allot- 
“« ment, on proef of lis birth and name.” 


9, Orto his heir: 


Annotations. 


i. Whether partition have or have not been made.| By the rést,-who 
remain in the country. So the text must be supplied. ACHYUTA. F 

Whatever common property.) Which has descended from his ancestor: 
ÅCSYUTA: i 

2. Or eten seventh] ‘The particle “or” (váj connects this with other 
degrees not mentioned bat included with the seventh. ‘Therefore descendants; 
as far as the seyenth in degree, returning from a foreign country; participate i 
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3. “To the lineal descendants, when they appear, of | 
“that man, whom the neighbours and old 
“inhabitants know by tradition to be the 
“proprietor, the land must be surrendered ` 
“by his kinsmen.” 


3., On proof of 
his ascent. 


4. Under this text; the heir [of a co-parcener] long 
absent shall take his due allotment, after 
making himself known to the old inha- 
bitants settled on all sides. 


4. Such proofis 


necessary. 


5. Such is the pafticipation of one 
arriving after a division. 


5. Conchision. . 


Arnotaticnrs. 


hot so the eighth or cther remoter descendant. Accordinaly. the text, which 
expresses, that “The right to participation ceases with the seventh person,’ 
relates to this subject. S’nicuisny’a. 


Í Be he the third, or fifth, or ever seventh.| The particle “or” is here employ- 
ed in an indefinite sense. If, therefore, at the time of the demise of the ances- 
tor and owner, a descendant, within the degree of great graudson, be the eldest 
of the male issue living ; then, since the property devolves in regular succes- 
sion on the progeny, the descendant, even beyond the seventh degree, may have 
a good title. But, ifthe eldest of the [surviving] male issuc be the son of the 
great grandson ; then, since he is destitute of title, being deharred from offer- 
ing a funeral oblation, his son, though fifth in descent, has not the right of 
succession. ACHYUTA. l i 


The-foregoing is cited, without mention of the author’s name, by S'rí- 
crISHN’A, who replies, ‘That is not right: for, were it so, there would be no 
‘ difference m the cases cf one who remained at home and of one who went 
‘abroad ; and the text would consequently be superfluous. Accordingly, w sepa- 

rate revelation must he presumed as the ground of that text. This should. 
* be considered by the wise.’ ; 


' The close of S’ricrisiy’a’s reply bears allusion to the sequel of Acnruta’s 
argument, in which it is said, *As for the supposition, that the rights of 
‘third, fifth, &e., are determined according to the greater or less distance of 
; the place ; but, since tke succession is ordained to extend as far as the seventh 
‘in egree, it extends no further; and accordingly another passage of law 
$ egies that inheritance stops beyotul the seventh in descent : that is wrong, 
f oz it vena be necessary to assume another foundation of it [in Scripture ;] 
‘and the rulé would be irrelevant, since no determination could he formed, as 
there is no ground for selection of particular distances;' 
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Or. the purticypo tn 


1. Panmritiom 
among the offspring 


of marriages with 


women of dulercut 
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CHAPTER IX. 


of Sons by women 


of vers CLVO08. 


soe 


l. PARTITION among sons of 
the same father by different women ; some 
egual to himself by class, others married in 
the direct order of the tribes, is now des- 
erived. 


ə. Marriage is allowed with women in the order of 


iribes. 
2. Such mar- 
riages are autho- 


rized by Mexv. 


The first wife 
must be of equal 
class. 


Subsequent mar- 
riages may be con- 
tracted in the 
gradation of the 
classes. 


“the classes. 


the tribes, as well as with those of equal 
class ; for Menu says, “ For the first mar- 
“riage of the twice-born classes. a woman of 
“the same tribe is recommended ; but for - 
“such, as are impelled by desire, those 
“following are preferable in the order of 
A S'údra woman only must 
“ he the wife of a S'údra; she and a woman 
“ of his own, tribe [are the only wives] of a 
“merchant ; they two, and a woman of kis 


‘« own class, are alone eligible for a man of the royal [or 
“ military] tribe; and those [three] and a woman of his 
“ own rank [may be wives] of a priest.”* 


3. A S’idra woman only.] The particle “only” is 
connected with every member of the sen- 
the dost tence; for that term, expressed imme- 
Marriages, are diately before, is understood with the words 
Oi Sh N “she,” “they two,” and “those three.” The 
’ meaning is, that marriage in the inverse 

corde; of the tribes must by no means be contracted. 


3. Exposition of 


* MENU, 3. 12—13. 
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oii ee 4. But for such, as are impelled by 

e nd are biam- A re 

able. with women  esire, these, &c.] This indicates an nie! 

infericr by class. tion of offence, not entire exemption from 
blame. 


5. So S’anc’na and Lic’nita declare, “ Wives must be 

sueltan 3 espoused. Women of like class are pre- 

AEN ‘ ferable for all persons.’ * This is stated as 

the principal rulc. The suecedaneous one 

follows: “ Four wives of a Prólmara are allowed in the 

< “< direct order ; three, of a Cshétiiya; two, of a Vais’ ya; and 
‘one, of a S’ dye.” 


6. And explain- 6. The numbers here stated, iy four,” 
ed, &e., are intended to refer to the eek 
7. These women are wedded wives. So Pair’ni’- 
Nasl shows: “Four wedded wives of a 
7. Parr’niNAst , = 
shows, that mar- “ Brúlmara ave allowed; and three, two, 
riage is herc meant. . «and one, of the rest Rae ly. f 
S. OF the vest.] Of the Cshdiriya, 
S. Interpreta- e., in their order, three, two, and one, 
tion of his text. 
may be allowed. 
9. Though [such a marriage be] m the direct order of 
thec! asses, Mur NU and Visine have strongly 
9. Union ofa censured the union of aman of a Age 
EROM wi siha tribe with a S'ódra woman. “ Mica of ' the 
woman is Sinaia: “ tywiee-born Classes, who, through eh 
ea by, Bk SEAU hh, y, Marty a piowan of the low tribe, soon 
* doorade their fi milies and progeny to the 
“ state-of S’ddids. According to Arri end |[Gaurama] the 
“son of Urat’nya, he, who names a Sidra woman, is 
“ degraded instantly; according to SAUNACA, on the birth of 
a son; and, according to Buia’ >on the birth of a son’s son. 
“A Braéhiman'a, who, ling ascended the’ couch of. a8” dd ra. 
Woman, sinks to a rewjon of torment ; or, if he have L ogot 
“a child on her, he loses even lits priestly rank.?* 


Gnnotations. 


6. The numbers refer io the tribes. | Therefore. the marriage of a Bréh- 
man'a with five or six Breduatecis is net pr a ited. S’Ricrisuy' 


The meaning is, that five or six wives. similar to the husband himself in 


Leth 


‘ass, are not forbidden ioa man at the, suce bed al or other tribe. Acireta. 


x Mest, d. Se. 
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10, It thus appears, that the texts are applicable 
to the instance of such a woman married. 
10. Though she in regular gradation. Ha’ri'ta’s text also, 
Begone vail of which coincides with that ‘of Manu. and 
higher EREA the rest, relates to a -woman espoused. 
eri MA of Thus he says, “ No other is so sacrilegious, 
EAT za confirms «ag is the husband of a woman of the ser- 
í “vile tribe ; for that Bréahman’a is slain 
“py the child, which he himself begets on her.” Accord- 
ingly [since marriage with a S’édra woman, and procreation 
of issue by her, are offences ;*] S’anc’Ha 
omits the S’édra in describing a wife eligible 
for a twice-born man. “ A Brdhmavi, a Cshatriya, and: a 
« Vais'ya, are propounded as the allowed wives of a Brah- 
& mana; a Oshdiriya, and a Vais'ya, of a Cshdtriya ; but a 
s Vais'ya is ordained the only wife of a Vaisya; anda 
« Sidra, of a S'údra, 


11, -Hence these evils do not ensue on the procrea= 
1O ON onl 14 Jas ` 
11, But adultery tion of offspring upon a S údh u woman 
with sacha woman Dob married to [the Bráhman a] himsel 
js comparatively but a venial offence is committed, and a 
yenial. re j g Lo: 3 
slight penance is requisite, as will be shown. 


and one of S'ANC'HA. 


12. Menu propounds the distribution among sons of 
12. Paation fony classes. “ Let the venerable son take 
rA by. three shares of the heritage; and the son 
wives from various“ of the Cshdtriya wife, two shares; the 
a “son of the Vais'ya wife, a share and 
a half; and the son of the S'údra wife, 
« may take a share. Or let a person, conversant with law, 
divide the whole collected estate into ten parts, and make 
« a legal distribution by this [following] rule: let the vene- 
« rable son receive four parts; the son of the Cshátriya, 
« three ; let the son of the Vais'ya have two parts ; and let 
the son of the S’édra take a single part.”t i 


(14 


Annotations. 


ell. Not married to himself.) That is, married to another man. It doos 

not, therefore, contradict what is subsequently said, *‘ This passage (Menv, 9. 

f 178) supposes the S’idra to be unmarricd? S'RÍCRÍSHN'A. 
oP T EE NA 


CAN N e A AG 


# Q'rírrIsHY’S + Menu Q USI as 
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13. Two modes are propounded on 


13. Intwomodes the sy iti iori 
DASR ceamie leit: ipposition of Some [superiority of] 
merit of the sons good qualities fin the sons belonging to 


regenerate tribes,* orin the S’édra’s son.t] 


14. On this subject Visuy’v has delivered rules: “If 
“ there be sons of a Bréhman’a by women 


14. Visin'y has“ of the four tribes,”t &c., down to the con- 
stated the distribu- : ddi o inci 
RNE cluding passage, “ On this principle, shares 


“ should be distributed in other cases like- 
“ wise. § 


15. The son of a Bráhman'a by a Cshdtriya wife, if 
Teyigbeinatelden eldest, of all by birth and superior in virtue, 
by birth, a son Shall be an equal sharer with the Brdhman'a 
shares with the gon: and the son of a Brdhman‘a, or of 
ig as Cshdtriya, by a Vais‘ya wife, shall, in 
like circumstances, be an equal participator with the 
agreeably to a Cshdiriya son. So VRÍHASPATI directs : 
passage of Vul- “ The son of a Oshdtriya wife, being elder 
Hatt “ by birth, and endowed with superior qua- 


Annotations. 


13. On the suppositión of some gond qualiiies.] In the sons belonging to 
the regenerate tribeś. This phrase must be here understood. ACHYUTA. 

According to the good and bad qualities of the S'údra’s son. Some say, 
on the su position of some good qualities4n the sons belonging to regenerate 
classes. Bice f ( 

Of the two modes, that, by which a greater portion is allotted to him, 
than by the other, should he selected in favour of the person, who is superior in 
good qualities. CHU'DA'MAN'L RAA Aa 

If the first mentioned be respectively superior in good qualities, the dis- 
tribution must be made in ten parts. 

It should be here understood, that he, who is superior by his good quali- 
ties, shail take out of the whole estate the share allotted to a person of his 
tribe, according to the d stribution in ten parts: and the residue shall be taken 
by the rest, sharing it according to the distribution in seven and a hal! parts ; 
bat the share of ‘him, who is superior in good qualities, must be omitted [in 
this further partition.| However, should the S'tidrv's son be superior in virtue, 
the mode of allotment by seven and a half shares must be followed: since he 
would have a less portion, if the mode of distribution in ten parts were observ- 
ed. MAHE'S WARA. 

14. D non to the concluding passage.) Visxn’o’s text has not been inserted 

_by this author, throngh fear of prolixity. S’RicrIsHy’a. 4 

It is more fully cited by AcnyurTa as weil es by S'ricrfsus’a: but the 
insertion of it in these notes is nos Judged necessury. 

_—-- =j c TENE ea 
* ACHYUTA. + S’icrisun’a. t Visuy’v, 48. 1. § Ibid. 18. 40, 
19 
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“ lities, shall have an equal share with the venerable son of 
“the Bráhmon i; and, in like manner, thè sonof a Vuis’ya 
‘wife shall share equally with the soldier.” So Baup’aa’- 
YANA says, “Of the sons by a woman of 
“ equal class and by one of the nex, infe- 
“ rior tribe, if this son of the wife one degree 
“ lower [than her husband) be [the most] virtuous, he may 
* take the allotment of an eldest son. For a virtuous brother 
“is the supporter of the rest.” 


and one of Baunp’- 
HA YANA. 


Tei ens 16. It is thus shown, that the S’7dra 
S‘idra’s son has likewise, in similar circumstances, shall have 
J "3 . OA 
babies iis an equal share with the Vaæ:s ya son, 


17. But land, which has been acquired by the father, 
Ae iNi throuzh acceptance [of a pious donation, ] 
right to land, ao, Shall belong to the son of the Bráhman'i 
cording to Vithat exclusively, not to the Cshatriya son and 
SMa T a the rest: and the house, and heréditary 
field, appertain to the sons of regenerate 
classes, not to the Sidra. So Vrihat Mrnu declares: ‘The 
“ sons of the Bréhmani shall take land which was receiv- 
“ed as a pious gift ; but all the sons of twice-born classes 
“ shall have the house, as well as the field, which has des- 
“ cended from ancestors.” 


18. All sons, belonging to regenerate tribes, have a 
right to hereditary acquisitions gained both 
12. Though other by the paternal grandfather and by the 
sons share other > TE 
Hod. paternal great grandfather ; for it is 
expressed without restriction, ‘‘ descended 
“ from ancestors.” But, in the case of land obtained b 
acceptance [of a donation,] since the right of the Cshd- 
iriya’s son and the rest is denied, that of grandsons and 
other descendants [claiming through such sons*] is [pro- 
perly}] unacknowledged. 


Annotations. 


18. Gyrandsons, &c.] The grandsons of the Cshétriya, or other inferior 
wife. S’ricrfsun’a. 

Is unacknowledged.) Dissent from their right is correct. So the sentence 
must be supplied. For. since the nearer relative has no title. it follows, by 
reasoning, 4 fortiori, that the relative’s relative has none. S’aicnisun’a. 


* S/uickisHn’a. + Ibid. 


JIMUTA VAHANA., | 147 


19. Thisis declared by Vrinaspati: “Land, obtained 

“ by acceptance of donation, must not be 

19. A passage <“ giyen to the son of a Cshdiiiya or other 

of Vuriitasrattcon- ¢, O-p bn o : I eee 

firms this wife of interior tribe: even though his 

“ father give it to him, the son of the Brdh- 

“ man'i may resume it, when [his father is] dead.” And 

thus [since the text of Vrinaspati has the same foundation, *] 

_ land, obtained by acceptance of donation, 

moons rts is the same which has been termed [by 

Menut] landreceived asapiousgitt (brahme- 

ddya): for the study of the Védas (here signified by the 

term brahme,) and the knowledge of their meaning, have 
been propounded as qualifications for the receipt of gifts. 


20. Itisnot land which has been received as a present, 
according to the textof Muxu: (“Topriests 
“returned from the mension cf their precep- 
“tors, let the king show due respect ; for 
“that holy mode of showing respect by kings, is pro- 
“ nounced unperishable.”}) Since this assumes the form of a 
token of respect. 


20. Not a mere 
present. 


haat: Mure, 21. Or else, this land is excepted by 
‘tonded> the one author, as the ether is by the other. 
Annotations. 


19. A pious gift.) In the phrase bhrahme-dáyágata, in the text of Vothat 
. ty . f Ai ofp tY 
Menu ; which bas been translated * received as a pious gift. 


As qualifications for the receipt of gifts.) For a proper object of donations is 
sgo described. (Vide C. 6. Sec. 2. $ 15.) 


21. This is excepted by the one author as the other is by the other.| This, 
meaning a respectful present, is excepted by one, namely, by VuRŪHASPATI; 
and land received in a pious donation, by the other, namely, by Virdd'ha Menu. 
Heuce, both sorts descend trom the father to the son ot the Brahman'i wife. 
CHV'DA'MAN'I. 


This, which is in the form of a respectful present, is excepted by one, 
namely, by Menu; and the other, meaning land received as a pious gift, hy the 
other, that is, by Vrinaspats: and thus both sorts of land belong exclusively 
to the Bralman'i’s son. S'xicntsuy’a and ACHYUTA. . 


# CHU'DA'MAN'I. T S'RÍCRĪISHN’A. t MENU, 7. 82, 
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22. But the land of a Brdéhmean’a is not universally 


22. Buta Brak- 
main a's landed pro- 
perty in general is 
not holy. 


a holy heritage (brahme-ddya): for it is 
expressly declared, that sons of twice-born 
classes have a right to the hereditary field ; 
and the S’adra is alone excluded. Soa 


passage of law expresses: “ The son, begotten on a S'údri 
“ woman by any man of a twice-born class, is not entitled 
“to a share of land; but one, begotten on her, Leing of 
“ equal class, shall take ail the property [whether iand or 
** chattels*] ; thus is the law settled.”+ 

23. Since land only is mentioned, it follows, that a 

S'údra’s son has no right to land acquired 

by his father, being of a regenerate tribe, 
through purchase, or through favour, or 
through any other means. 
24. A S'údra, being the only son of a Brahman‘a, 
is entitled to a third part [of the inherit- 
ance]: and [the remaining] two parts go 
to the Sapin’d’as; or, on failure of them, to 
the Saculyas ; or, if there be none, to the 
person, who performs the obsequies. So 
Drvara ordains : “ A Nishdéda, being the 
“ only son of a priest, shall have a third part [of the herit- 
“ age]; and let the kinsman, near or remote, who performs 
“ the obsequies [for the deceased], take the two [remain- 
“ ing] shares.” 
The son, begotten by a Bráhman'a on a S'údri, 
is termed a Nishéda. The difference be- 
tween the Sanin d'a and Saculya (the near 
and the remote kinsman) will be explained 
funder the head of succession to the estate of a man who 
leaves no son.{] 


23. The S’iidra’s 
son cannot inherit 
land however ac- 
quired. 


24. Being the 
ouly son, of a Brei- 
man'a, the child of 
the S'údra woman 
takes a third: ac- 
cording to DE'VALA. 


25. 


25. Interpreta- 
tion of the passage. 


Annotations. 


22. A S'údri women.) Properly S'údriis the wife ofa S'údra ; and S’tdre, 
n woman of the S'ádra tribe. (Vdrtica 1.—2. on Pa’y’tnt 4. 1. 4.) But this 
distinction is not observed in the text here quoted. 

Reing of equal class.) A son begotten by a Sidra man on a Sidra 
woman. (uvu'pa’man’I and S'nicrtstn’a. 


* Cav’pa/MAN’? and S’ricrisnn’a. + Vrinaspati cited in the Retndcaru- 
3 S’ricrison’a. Vide ©. 11, ` 
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26. Ifa S'údra be the only son of a Cshd’ riya or of a 
Va sya, he takes half of his estate ; and 
patente a 3 Cea, the next heirs, according to | the order of 
triya or Vais'ya ho Succession subsequently explained in regard 
takes haf; as pro- to the estate of one wio bis no mate issue,* 
eee by Visus U. shail take the other half, So Visuy n says, 
the residue. “A S'údra, being the only sui of any 
“ twice-born man, takes half tus property ; 
“and the otherhalf goes where the estate of a, childless 
“ man would devoive.”’> 
27. Here the right to a third part, or the succession 
o7. If not vir. tO half the estate, must be understoot as 
tuous, he has a restricted to the instance of a person en- 
ee eee dowed with science, morality, and virtue. 
í For Maxu says, “ Whether he have sons, 
“ or have no sons, by other wives, no more than a tenth part 
“must be given to his son by a Sidi wife”f Since more 
than a tenth part is by this text forbidden, althoush there 
be no son belonging to a reyenerate tribe ; it appears, that 
the preceding text relates to an excelient oniy son by a 
S'údra woman. As for the prohibition of his participating 
in the estate, as declared by Muxu; (“ The son of a Bréh- 
“mana, a Cshdtriya, or a Vaisyu, by a woman of the 
« servile class, shall not share the inherit- 
or no share, if his ‘ance : whatever his father may give him, 
father had given « Jet that only be his property.<”) It must 
be explained as implying, that the pro- 
perty, received by him through his father’s favour, amounts 
to a tenth part of the estate. 


28. But a bas- 28 \ passage of VRIHASPATI €X- 
tard should have F ] F 


a maintenance or presses, “ The virtuous and obedient son, 
the means ci earn-  borpe bya S'údra woman, to a man who 
uae Saree ae “has no other offspring, should obtain a 
directs. * maintenance ; and let the kinsmen take 


Annotations. 

26. Only son of any tivice-born man.) Herethe term twice-born relates 
to two classes, the Oshd/viya and the Vais'ya: not to the Bráhman'a; since 
Dr'vata, (§ 24), ordaining a third part of the Brithien’a’s estate [for the Sudra 
son, ] opposes that construction. S’ricrtsux’a and ACHYUTA, 

27. It must be explained, §c.| For it is said, * that only, which his father 
‘may give him, shall be his. S’ricrtsuy’a. 

Lhrough his father’s favour.) If that, which has heen so received, be equal 
toa tenth part, nothing more shouldbe given to the S'údra’s son. S’picnisnn’a. 


+ C. 11. + Visun’u,18.32--33. f Mrxv,9 Iah 4 Ibid. © 155, 
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“ the residue of\the estate :” which signifies, that some- 
thing should: be given, to enable him to practice agricul- 
ture or some other profession adapted to earn a subsist- 
ence ; but to one deficient in good qualities, food and 
other necessaries, as means of subsistence, may be given, 
in consideration of his behaving with humility and obe- 
Manga tara ded oe dience like a pupil. Thus a passage of 
Menu cited. Mayu declares, “ A son, begotten through 
“lust on a S'údra woman by a man 
“of the priestly class, is even as a corpse though alive, 
“ and is thence called a living corpse (:drus‘ava.)”* These 
[roi passages imply, that the S #dra woman is unmarried, 
or a husband is enjoined to approach his wedded wife once 
in the proper season ; and conception takes place then only, 
Mee not ou subsequent intercourse. Phu 8. 
Vast baer Se X A INYAWALOYA, says, yi’ Lf a brother die 
“ without male issue, let another approach 
“the widow once in the proper season :”t and Menu ordains, 
“ Having espoused herin due form, she being clad in a white 
“robe, and pure in her moral conduct, let him approach her 
“ secretly once in each proper season, until issue be had.”t 
The first intercourse Leing the cause of pregnancy, the 
mention of “ once” may be intended fora secular purpose : 
else, it must be supposed to be meant for a spiritual end. 
Accordingly, in the practice of the world, months are counted 
from the day of the first intercourse, as well for regulating 
auspicious observances, as for determining the perform- 
ance of ceremonies restricted to particular months, as the- 
Punsavana and Simanténnayana. Hence, the expression 
« A son begotten through lust on a S'údra,” must relate to 
the chiid of an unmarried S’édra. 


Annotations. 


28. These two passages] The twotexts last cited. S’ricr¥sun‘a. 

That the Sidra woman is urmarricd.] Not married to any one : but kept 
for sensual gratification. S’ricnisin’a. 

for a husband is enjoined to approach his wedded wife once, in the proper 
season.) Consequently, since a single mtercourse in proper season, which is 
the cause of pregnancy, is enjoined, the procreation of a son, which is its cons 
sequence, is also enjoined: for the injunction was propounded for that very 
purp se. S/Ricrtsiin’a. ' 

Ceremonies restricted to particular months, as the Punsavana and Simantén- 
mayana.| The first of the ceremonies here named is celebrated at the close of 


* Menu,9.178. + Not found in the Institutes of Ya’ynyawancya, $ MENU, 9. 70. 
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29. But the son of a Sidra, by a female slave or 
29. However, Other unmarried Sádra woman, way share 
the | bastard ore equally with other sons, by consent of the 
A eee father. Thus Menv says, “ A son, begot- 
inherit, conformi- ten by a man of the servile class on his 
ably wich apussage “i female slave, or on the female slave of 
veg ae “his slave, may take a share of tic heritage, 
“af permitted : thus is the law established.”* 
30. Without such consent, he shall take haif a share : 
30. Or he may | oS Yaonyawaucya directs: “ Even a son, 
takehalfashavaac- “ begotten by a Sidra on a female slave, 
gordingue Yalsxya- “ may take a share by the choice of the 
j “father; but, if the father be dead, the- 
“brethren should make him partaker of half a sbare.”t 


31. Begotten on an unmarried woman, and having 
a0 Hel ana tanRe brother, he inay take the whole pro- 
share equally with Petty : provided there be not a dangiter’s 
a daughters son, son. So YAsNyAwaLcya ordains: “ One, 
ERE Nae Ya- e who has no brothers, may inherit the whole 
“ property ; for want of daughters sons.”} 
But, if there be a daughter’s son, he shall share equally 
with him : for no special provision occurs : and it is fit, that 
the allotment should be equal ; since the one, though born 
of an unmarried woman, is son of the owner ; and the other, 
though sprung from a married woman, is only his daughter's 
son. 


Annetations. 


the third month of pregnancy. Ti consists of the following prayer recited by 
the husband, addressing his prcgnait wife:—"* Male we Mirna aod Varuna 
` “(the sun and the regent of the sea:) male are the twin sous of As'wint; 
“ male are fire aud air: may the child in thy womb prove male.” The recital 
of this prayer is preceded by burnt offerings of clarified butter. ‘lhe other 
ceremony mentioned should be periormed in the fourth, sixth, or eighth month 
of the pregnancy. The hushand decorates his wire’s head with minium, orng- 
ments, and oiher articles, reciting divers prayers for a fortunate gcs.afion. 
29, On the female slave of his slave.} On the wife of his male slave, 
Cxvu’pa'man’t. On the unespoused concubine ot his male slave. S'sickisun’a, 
30. The brethren.) The sous by a wedded wife. Mann’s'wana. 
31. Havin no brother.) His father having left no son by a wite. ACHYUTA. 
He being hora of an nnmarriced woman aud having no broihe: borti of a 
wedded wife. Mane’s’waka. 


—_— = — ——— CETER 


* Menu, 9. 179. t t YA'JNYAWALCYA, 2. 134. t Ibid. 2. 135. 
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CHAPTER X. 


Cn the participation of Sons by adoptron. 


TA de le a true legitimate son be born 
1. Partition be- S h 
tween a legitimate after the appointment of a daughter to raise 
sonandan appoint- up issue, the distribution to be made þe- 
ed danghter. 7 ; 
tween them is here propounded. 


2. Insuch acase, the appointed daughter and the legi- 
wer NEC rd timate son take equal shares: nor is the ap- 
equally, according Pointed daughter entitled to a deduction 
to Menu. of a twentieth part in right of seniority. 
So Menu declares: “ A daughter having 
“been appointed, if a son be afterwards born, the division 
“ of the heritage must, in that case, be equal: since there 
“igs no right of primogeniture for the woman.”™ For the 
appointed daughter does not herself perform the functions 
of an eldest son; but, through her son, 
ee root: presents funeral oblations : as is hinted by 
passage of Menu. MENU: “ He, who has no son, may appomt 
“his daughter in this manner to raise up 
“a,son for him: saying, the child which shall be born of 
“ her, shall be mine for the purpose of performing my obse- 
“ quies.”t 
3. It must not be supposed, that, if the appointed 
3. Her son is daughter firstbear ason,and a legitimateson 
considered as a of her father be afterwards born, her son 
Pa BeOS should have the allotment of an eldest son: 
for he is considered as a son’s son. Menu intimates as much, 


* Menu, 9,.134. + Ibid. 9. 127. 
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saying, “ By that male child, whom a daughter, whether ` 
“formally appointed or not, shall produce from an hus- 
“ band of an equal class, the maternal grandfather. be- 
“ comes grandsire of a son’s son: let that son give the 
“ fune.al oblation and possess the inheritance.”* For the 
appointed daughter is, as it were, a son (putra); and her 
son 1s deemed a son’s son (pautra); and her father, to 
whom he thus appertains, becomes grandsire of a son’s 
son. Now there has not been any mention of a peculiar 
allotment in right of primogeniture for the son’s son. 


As for the text of Vasisur’ms, which declares the eon 

. «of an appointed daughter to be an adopted 

aai aa son : (£ This damsel, who has no brother, L 

a passage of Va- “ will give unto thee, decked with orna- 
SISHT HA. Tro E 

“ments ; the son, who may be born of her, 

“shall be my son,{”) whence it appears, that both the 

appointed daughter and her son are [denominated] sons: this 

designation of him as ason must, (since it contradicts Menu ; 

and since the oblation of a funeral cake is the only quality 

of a son, which he possesses;) be figurative : for, through 

him the appointed daughter, offers the funeral oblations ; 

and thus one actually is such, and the other is so by his means. 


Annotations. 


4. One actually is such; and the other is so by his means.] Since both are 
givers of the funeral oblation, the terms ‘figuratively a son’ relate to both. 
he author declares the mode of it. One, namely, the son of the appointed 
daughter, actually offers the oblation ; the other, or the appointed daughter, 
does so, through him; that is, through the son of the appointed daughter. 
CHU'DA'MAN'I. 


Une.] The son of the appointed daughter. The other.) The appointed 
daughter considered as a son. By his means.) By means of her son. S/Ri- 
cRisHy’a. 


One.) The son of the appointed daughter. The other.) The appointed 
daughter consideredas a son. Ifthe reading be (feminine instead of masculine), 
anyasyah for anyasya, the senseis, ‘another, namely, the appointed daughter.’ 
ÅCHYUTA. 


One actually.] The true legitimate sonis, ofcourse, in right of his birth, a 
son. Theother.) The son ofthe appointed daughter. By these means.] By 
presenting a funeral oblation like a son. MAiE's'WARA. 


* MENU, 9. 136. + Vastsutna, 17.16. 


oy 
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The distribution beforementioned must be undevy. 
stood in the case where the legitimate son. 

AET E A z a 

5. This is res- and the appointed daughter are of the same 

HEIGECC LO) CU Vr, > 4 r N c 

class. tribe: but, if they be of dissimilar classes, 

Else the trnesou g distribution between them must besmade 

has the allotment of 3 eeo a mone ms 

aTa ra as between legitimate sons appertaining to 

different classes : for the true son and the 
appointed danehter are equal. 


6. But, if a daughter, being actually appointed, be- 

6. Ir che be Come a widow without having borne a son, 

barren or u widow, Or if she be ascertained to be barren, she 

DR eorna has not, in that case, a right to her father’s 

Ñ BAS wealth: since the appointment was made 

for the sake of a son, who may perform obsequies; and, on 
failure of that, she is similar to any other daughter. 


m] 


7. Ina partition among sons of the wife and the rest 

ia WY, withatruelecitimateson,such of them, asare | 
cd cohen adopt- of the same class with the [adoptive] father, 
with a true son, and superior by tribe to the true son, whe- 
ther they be sons of an appointed daughter, 

or issue of the wife, or offspring of an unmarried damsel, 


Annotations. 


6. She ie similar to auy oiher danghter.| Tt is thus intimated, that, as in 
the case of a barren daughter, who was not appointed, the next: heirs take the 
inheritance; so they do, in the instance of such a daughter, who had been 
appointed. Ciiu'DA MANI and S'rickisuy’s. 

7. Superior by tribe to the true son.| If the true son be issue of a woman 
of the military or of the commercial class; then, the son of the wife, or other 
subsidiary son, being born of a Brálhman'i, is superior by tribe. CHU'DA'MAN'I. 


Son of an appointed daughter.) Since the appointed daughter horself is 
equal to the true legitimate son, she is not included in this enumeration. 


Cu DA'MAN’. 


Beyotten by himself “ Iscuc begotten by a man himself” comprises, Ist, 
the aurasa, or true legitimate son; 2nd, a paunarbhava, or sou by a twice-mar- 
ried woman; 3rd, apáras'uvae, or son of a priest by a woman of the servile class; 
4th, the putricá, or appointed daughter : these are all begotten by the man himself., 
“« Issue procreated by another man” intends the cshétraja, or sou of the wife, 
and so forth. “Sons reccived for adoption” are, lst, dattæ, a son given; 2nd, 
utta, one bought; 3rd, saho d'ha, the son of a pregnant bride; 4th, cénina, a son 
bor. of an unmarried damsel; 5th, er#tt’ima, a son made. “Voluntarily 
given” signifies presented unsought: comprehending, Ist, the apavidd'ha, or 
son rejected [by his owy parents}; 2nd, swayamupagata, one who comes of his 
ewn accord; and 8rdly. qu'/hétpanna. a son secretly produced, S’ricrfswy’s 


and AINETTA 
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or secretly produced, or abandoned [by the natural parents, | 
or yeceived with a bride, or born of a twiceaznarried woman, 
aein Haas OX given, or self-gi ven, or made, or bought ; 
cording toe’ SAT shall be entitled to the third part of the 
share of a true son. So Dr'vana, after 
having lescribed the twelve sons, expressly declares, “These 
“ twelve sons have been propounded for the purpose of off- 
* spring: being sons begotten by a man himself, or procreated 
-“ by another man,or received [for adoption, | or voluntarily 
“ given. Among these, the first six are heirs of kinsmen, and 
“ the other six inherit only from the father : the rank of sons 
“is distinguished in order as enumerated. AT these sons 
“ are pronounced heirs of a man who has ne legitimate issue 
“by himself begotten : but, should a true legitimate son 
“ be afterwards born, they have no right of primogeniture. 
« Such, among them, as are of equal class [with the father, | 
“ shall have a th'rd part as their allotment: but those of a 
« lower tribe must live dependent on liim: supplied with food 
‘and raiment.” 


8. The truclegitunate son and the rest, to the number 
E of six, are not onlv heirs of their father, 
§. Six heirs to ? ; NIA A 
kinsmen; and six but also heirs of kinsxwen ; that is, of 
heirs to the adop- Sapin'd'as and other relations. The others 
iar are successors of their [adoptive] father, - 
but not heirs of collateral relations (Supin'd'as, &e. ) 


9. They take the whole estate of a father, who has 
no legitimate issue by himself begotten ; 
but, if there be a true son, such of them, 
as are of the same tribe with the father, 
take a third part. 


9. They share 
with # true son. 


Annotations. 


Among these, the first six are heirs. ] The first six, from the truc legitimate 
son to the son rejected by his natural parents, are heirs of kinsmen; that is, 
of uncles and ihe rest. The others, from the son of a pregnant bride, to the 
son bought, are heirs of the [adoptive] father alone. Muanry’s'’wara. 


Such among them as are of equal class.] The eshétraja or issue of the wifo. 
being son of a Bréhman’a by a Bréhman’i, is superior by tribe compared wiil: 
the legitimate issne of a Vais'yawite, and belongs to the same class with the 

adoptive? father. So in other instances S’uicrisis’y 
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TARA anni 10. Since the appointed daughter is 
the appointed equal to the true legitimate son, the same 
daughter. order of distribution must be observed in 

her case. 
11. But those [adopted sons,] who are inferior by 
class to the father, yet superior to his legi- 
errs] al- timate son, shall take the fifth or the sixth 
part of a legitimate son’s share, according 
to their good qualities, or the want of such qualities. Thus 
Mesu says: “ Let the legitimate sons, 
“ when dividing the paternal heritage, give 
a sixth part, or a fifth, of the patrimony, to the son of the 
ay ILC 
12. Since all adopted sons are, in Dr’vana’s text, (§ 7,) 
equal to the wife's son, the term eshétraju (son of the wife) 
is, In Menv’s text, indefinite [and comprehends other dex. 
vriptions of sons. | 

Maret ack 13. But such as are inferior by class 

raiment allowed, it tothe father, and to their brother, his legi- 


hy MENU. 


Annotations. 


li. The sume order of distribution.) Tf there be an appointed daughter, $ 
the rest share a third part only. Ciru’pa’May’I. 

The same order of distribution, that is, the allotment of a third part, which 
has been directed for them at a division with the legitimate son, takes cffect av 
a partition with an appointed daughter. For this very rcason, the appoint- 
ed daughter is exhibited first in the enumeration of twelve sorts of sons. 
S‘rickIsHn’a. 

11. Aec-ording to their qood qualities, §c.| According as they have good 
qualities, or are deficient inzhem. In fact, itis fit that the adopted son, iu- 
ferior by class to the father, but belonging to the same tribe with the legitimate 
son, should have a sixth part; or, if he belong to a superior tribe, a fifth : elsc, 
no allotment being specified for one inferior to the father but equal to the 
legitimate son, there would be a deficiency in the provisions of the law. S'rí- 
CRISHN’A. 

12. Since all ve equal.j For equal allotments are propoundcu for them. 
S'RÍCRĪSHN'’A. 

13. Pity.) Comm iseration : for the sake of that. Therefore his own choice, 
noi their right, is the motive for giving them a maintenance. Here main- 
tenance sigmiies a subsistence. S'RÍCRÍSHN’A 

Shavers of a third part] The Mitacshara, with certain other authorities. 
reads ‘a fourth part.’ Sec MWitéeshara on Inheritance, C. T. Sect. 11. § 25. 


* Srickisuy 1 and ACHYUTA notice a variation in the reading, (Gun'aradagin - 
viana, aud Gunlaradagein iy ieshaud.) which does not, however, make any material dit- 
ference in the sense, 3 

+ Menr, 9. 16-4. 


" Pio- couuuentdro ippears Lo haye read pelga Ppi Mistead of pul aunt ayo 
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they are of lower timate son, are entitled only to food, and 
tribes, as directed : $ i X 3 
by NSE ; raiment. So Menu declares : “ The legi- 
i “timate son is the sole heir of his fathers 
‘estate : but, for the sake of pity, he should give a 
“maintenance to the rest. * Thus Carya- 
YANA says, “If a legitimate son be born, 
the rest or pronounced sharers of a third 
“ part, provided they belong to the same tribe [with the 
“father :] but, if they be of a different class, they are enti- 
“tled to food and raiment only.” 
14. The term “the rest” in the text of MENU, as well 
as the phrase “if they be of a different 
Jt. Exposition “is Glass” in that of Ca ya van, signity one 
of the passages. SY GP i o 5 z é 
of inferior tribe : conformably with the text 
of Du’vata. (8 7.) 
15. Mayu states the distribution between a true son, 
ee: Wane rr and the issue of the wite produced with- 
of atmae son and out due authority. ‘If there be two sons, 
«son of the wife, “a legitimate one, and the son of a wife, 
Sy DSA “ claiming the estate of the same person, 
= each shall take the property which belonged to his father ; 
‘and not the other.”+ thin 
16. Let each receive the wealth of him, from whose 
Pia seed he sprung: and let not the other take 
lö. Exposition jt who sprung from the seed of another 
of rhe text, ? ‘ > x EM nie nets - 
person. Accordingly Narena says, “if two 
“ sons, begotten by two fathers, contend 
; « for the wealth of the woman, let each of 
“ them take that which was his father’s property ; and not 
“the other.” 

17. The wealth, appertaining to the woman, which 
was given to her by the respective fathers, 
let the son of each father severally take : 
and not the other. lt would be needless to enlarge. 


and by Ca‘rya’- 
JANA. 


A passage of 
Na/aepa cited 


17. And explained. 


Annotations. 


17. The wealth appertaining to the woman.} The wealth of the woman, in 
Na'repa’s text, signifies property which has come into her hands [by inherit- 
ance.) For, if it were her own peculiar property, they would have equal shares _ 
of it. Maiun’s’wara. 


* Menu, 9. 168. + Ibid. 9. 162. s 

i Ibid. 9. 191, and cited from his Institutes hy numerous compilers ; but refer- 
ved by Jimu'va-va‘Hana and Raguindxpysato Nureni ftis not-towever, fonud 
in the hystitutes of this anther. 
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1, Opinions vary 
as to theorder of 
sucecssion on fal- 
tare of male issue. 


od oe iings 

2) ViRtiraAspari 
declares the wife to 
have a preferable 
title; before parents 
and collaterals. 


~ the body sur 
‘ property, wh 
‘* deceased mai 


t withstanding 
Ge 


e 
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CHAPTER XI. 


AX @ T } Z A 
On sucecssvon to the pstale Of OnE WHO leaves 


20 mule. VSSUe. 
MOONA] 


the Widows right of Succession. 


| Ín regard [to succession] to 
the wealth of a deceased person, who leaves’ 
no male issue, authors disagree, in conse- 
quence of finding contradictory passages 
of law. 


Vaiiaspati says, “ In Scripture and in the 
« code of law, as well as in popuiar prac- 
“ tice, a wife is declared by the wise to be 
“half the body of her husband, equally 
“ sharing the fruit of pure and impure acts. 
« Of him, whose wife is not deceased, half 
vives. How then should ancther take his 
ile half his person is alive? Suet the wife of a 
:, who left.no male issue, take his share, not- 
kinsmen, a father, a mother, or uterine bro- 


ther, be present.+ ‘Dying before her husband, a virtuous — 


2 óssea face 


* S RÍCRĪSUN'A, + Vide Infra. § 54 


ERCH: I. WUMUTA VAHANA. aso. 


* wifé partakes of his consecrated fire : or, it her husband 
“ die [before her, she shares] his wealth : this is a primeval 
k law. Having taken his movable and immovable pro- 

perty, the precious and the base metals, the grains, the 
“liquids, and the clothes, let her duly offer his monthly, | 
“ half-yearly, and other funeral repasts. With presents 
“offered to his manes, and by pious liberality, let her 
“honour the paternal uncle of her husband, his spiritual 
‘parents and daughter's sons, the children of his sisters, his 
“maternal uncles, and also ancient and unprotected per- 
“sons, guests, and females [of the family.]* Those near 
“ or distant kinsmen, who become her adversaries, or who 
“ mjure the woman’s property, let the king chastise by in- 
“ flicting on them the punishment of robbery.” 


3. By these seven texts Vrinasrati having declared 
that the whole wealth of a deceased man, 
3. ‘The widow who had no male issue, as well the immov- 
creo age mice able as the movable property, the gold 
beens: and other effects, shall belone to his widow, 
although there be brothers of the whole 
blood, paternal uncles, [daughters,t] daughter's sons and 
other heirs ; and having directed, that any of them, who 
become her competitors for the succession, or who them- 
selves seize the property, shall be punished as robbers ; 
totally denies the right of the father, the brothers, and the 
rest, to inherit the estate if a widow remain. 


Annotations- 


9 otelin - p ye i * 
a 2. Partaker of his conserviatent jive.] Aftor her decease, her body is burnt 
with fire taken from his consecrated hearth. MANES WARA. 


Let her duly affer.} The causative verb is used in the original, with the 
sense of the simple verb. accordiug to the remark of Cit’ pawarna and 
S’ricrisHy’s. 


Monthly, half-yearly, Se.) ‘The text is read hy Acuyera © yoarly half- 
yearly” vatsa. shan-másicddicam ; and he notices ns à variation MEELA, 
Ing, “ monthly, half-yearly“ musa-sliGnavdsicddicam.  RaGursaxvrya on ipa 
Contrary states the former asa variation, considering the latter as the commun 
reading of the text. 


9 7 n pd . 
3. By these seven texts.i Tho passage nbove cited comprises seven stanga 


* Vide fea S$ Gn PCr rs 
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4. Im like manner Ya/snyawatcya says, “The wife 
“and the daughters, also both parents, bro- 
4, She'is firs “thers likewise and their sons, gentiles, 
pAn EA WARTE “ cognates, a pupil and a fellow-student : 
7 Ì “on failure of the first among these, the 
« next in order is indeed heir to the estate of one, who 
«departed for heaven leaving no male issue. This rule 
“ extends to all persons and classes.”* Thus affirming the 
right of the last-mentioned on failure of the preceding, the 
sage propounds the succession of the widow in preference 
to all the other heirs. 
5. So Visuy’c ordains : “ The wealth of him, who 
“leaves no male issue, goes to his wife ; 
5. Andfirst in “ on failure of her, it devolves on daugh- 
Kas ters. if there be none, it belongs to the 
“<< father ; if he be dead, it appertains to the mother; on 
“failure of her, it goes to the brothers ; after them, it 
« descends to the brother’s sons ; if none exist, 1t passes to 
« the kinsmen (bandhu) ; in their default, it devolves on 
« relations (saenlya) : [failing them, it belongs to the 
pupil :$] on failure of these, it comes to the fellow-student : 
« and, for want of all those heirs, the property escheats to 
“the king : excepting the wealth of a Briahmaw'a* 


Annotations. - 


4. Leaving no male issue.) ‘This implies failure of son, son's son, and son 
of the grandson. For these are’ equally givers of funeral oblations at periodical 
obsequies. Racin. Dåyatatwa. 


5. Devolves on duughters.| Some copies of JiMU'TA-VA'HANA insert a sen- 


tence; “if there be none, it descends to daughter’s sons.” This clause is not 
noticed by VisHy’u’s commentator; nor inserted by various compilers, though 
it be admitted by Racuunannana, who also makes another addition in a sub- 
sequent part of the text, respecting the pupil. 


If there be none, it belongs to the father; if he be dead, it appertains to the 
mother.| In the text, as it is exhibited in the Retnacara, Chintdman'i, and 
other compilations, these sentences are transposed : areading which is censur- 
ed by Actua and S’ricrisHyx’a commenting upon this passage. 


If none exists, it passes to kinsmen ; in their default, it devolves on relations. | 

> The words bandhu and saculya, here translated kinsmen and relations, are 

read in this order by the scholiast of VisHn’u and by the author of the Oal- 

patarw and most other authorities. But the terms are transposed in the 

Madona-ratna. Wither way, the same order of succession is intended : first, the 
near kindred, sapin'd'as and sagétras: and last, the remoter kindred. 


* YAINYAWALCTA, 2, 186,--137, + Visun’v. 17. 4.--18 t Raat, Diyotativa. 
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6. By this text, relating to the order of succession, 

: 6. The passages the right of the widow, to succeed in the 
` above cited donot first instance, is declared. It must not be 
allot pe a mere alleged, that the mention of the widow is 
l Í intended merely for the assertion of her 
right to wealth sufficient for her subsistence. For it would 
be irrational to assume different meanings of the same term 
used only once, by interpreting the word wealth as signifying 
the whole estate in respect of brothers and the rest, and not 
the whole estate in respect of the wife. Therefore, the 
widow’s right must be affirmed to extend to the whole estate. 


7. Thus Vrthat Mexr says, “ The widow ofa childless 

er antl “ man, keepin g unsullied her husband’s bed, 

band’s share, asin ‘‘ and persevering in religious observances, 

a passage of Vithat “shall present his funeral oblation and 
Menu: “ obtain [his] entire share.” 


8. “His” is repeated or understood from the words 

ih “his funeral oblation ;> for that term 

AE tana of alludes to her husband. The meaning 

therefore is, ‘the wife shall obtain her hus- 

‘band’s entire share ; not ‘she shall obtain her own entire 

‘share ; for the direction, that ‘she shall obtain, would be 

impertinent, in respect of her own complete share. Since 

the intention of the text is to declare a right of property, it 

ought not to be interpreted as declaring such right in regard 

to the person’s own share ; for that is known already from 

` the enunciation of it as that person’s share, [and it need not 
therefore be declared. ] 


Annotations. 


7. His entire share.) In the commentary on Jimu’ta-va’Hana which 
bears RAGHUNANDANA’s designation, another reading of the text is noticed : 
viz., erttsnam artham ‘the entire estate,’ instead of er%ts'nam ans'am, ‘the 
entire share.’ That reading is countenanced by the Retndeara and Chinti- 
man'i; and if it be the genuine text, the whole of Jiwu/ra va'aana’s argu- 
ment in the subsequent paragraphs (to § 13) falls to the ground. But the 
Viramitrodaya and Smvritichandrica, agree with Jimv'ta-va' liana in the reating 

-of this passage. 


9. Taking.) such taking as consists in dispusal at pleasure’ S'ri- 
crIisHN’A. 
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9. Nor should it be said, that thé intention’ of the 
text is to authorize the taking [or-using] of 
_9. A different the goods, [not to declare the right of pro- 
fae oe “ perty ;*] for the taking or. using uf one’s: 
own property is a matter of course. © 
10. Nor can the text be supposed to intend a positive 
_ injunction [that she should take her own 
cra * share.t] For its purpose would be spiritual ; 
and, if it were an injunction, a person who 
commanded and other particulars [as in the omission, &c.{] 
must be inferred. 
11. It is alleged, that, as in the passage, “let a son, 
1. Nor can | 20, 18 neither blind nor otherwise dis- 
intend the alot- ‘‘ qualified, take an entire share, [the mean- 
ment of a share jng is,||] not ‘his father’s entire share’ but 
only. ‘his own complete allotment ; so, in this 
instance likewise, the terms are [interpreted as §] relative to 
the widow’s own complete allotment. That is not accurate ; 
for since there is no such passage of law as that stated, the 
example is impertinent ; or admitting that there is, still, 
since for the reason before-mentioned it would be imperti- 
nent as a precept, [the alleged example{] will be rightly 
interpreted as relative to the father’s share. 
12. Accordingly [since the scope of the precept 
cannot be to declare a right of property 1n a 
12, Authors are person’s own wealth ;**] the sages do, in all 
not atthe pains of } f : 
declaring a man’s instances, propound the right of a different 
ngan p pipponyin person [as heir,] to the wealth of another 
own. [who is his predecessor ;] for example, that 
of sons to the paternal estate ; and that of 
widows and the rest to the goods of a man who leaves no 
male issue ; and so in other cases. They do not needlessly 
_ bid a person take his own share. ` 


g 


Annotations. l u 


_ Jl. Relative to the father’s share.) Manr's'wara, censures this reading, 
(whichis S’nicrtsun’s’s,) and substitutes for pitvans'dpécsham, patyans'dpécsham 
‘ relative to the husband’s share.’ On this reading,’ the whole passage. must 
be translated, ‘ since for reasons before-mentioned it would be impertinent as 
‘ a precept, [the text §7] will be rightly interpreted as relative tothe husband’s’ 
* share.’ ; i 

# S/nicrisHn’a. + Ibid. f CHU'DA'MAN'I, S/ricrisun’a, &o. | 
|| S’Ricrisun’a. K § CHU'DA'MAN'I and ACHYUTA, ji 
aj S'BÍCRÍSHN’A, s# Ibid. 
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13. It is alleged, that by the mention of the relative, 

the. correlative is suggested; and thus, 

13. The text does when the word mother is [singly] employed, 

Se ner it is not understood to intend a stranger's 

mother. This objection is irrelevant ; for 

the maxim ieapplicable where the correlative is not specified: 

and thus, when it is said “call D/trr’na’s mother,” neither 

the mother of the messenger, nor of the sender, is supposed 

to be meant. In like manner, since the correlative is here 

indicated by the pronoun inthe phrase “his funeral oblation,” 

how can [the word share] refer to the wife? And the 

incongruity of supposing the text to be an injunction, has 
been already shown ($ 10.) 


al O ANTS 14. Therefore, it is demonstrated, that 
in regard to the Vrthat Menu (§7,) declares the widow's 


interpretation of rightof taking his [that is, her husband st] 
the passage (§ 7.) =. BY 
entire share. 


15. Passages of various authors, which declare the 
: contrary of the widow’s right of saccession, 
15. Texts of an } : f$ W a , P i 
4, PAIT 
arene cout ane the following. S’anc’na, Lic’urTa, 


import occur, viz, OHI NASL and .Yama say, ‘ The wealth of a 


a passage of “man, who departs for heaven, leaving no 
S'anc'na, Parr- 


HI'NASI, &c. “male issue, goes to his brothers. If there 

“be none, his father and mother take it, 
“or his eldest wife, or a kinsman (sagétra), a pupil, or a 
“ fellow-student.” 


Annotations. 


14. Vrčhat Mexu declares the widow's right of taking her husband's entire 
share.) On failure of male issue, the widow ‘succeeds to the whole estate, 
whether joint or several, and consisting of immovables or movables. Sod {MU'TA- 
VA'HANA and the rest maintain. However, [Va'cHispatr] Misra holds, that, in 
‘the case of separate property, the widow inherits ; but, in the instance of 
undivided wealth, the brothers are heirs, and the widow only shares food and 
raiment. Ca's'ma'ma on Dayatatwa. 


15. Eldest wife.] In the Calpataru and Retndcara, the text is read paint 
va'jyeshtha ‘a wife not eldest; that is, according to Cuan’p’y’s’WaRa’s 
interpretation, ‘ fulfilling some but not all the duties of a faithful widow.’ 
This reading is noticed in RaguuNANDANa’s commentary, but with a different 


interpretatior, viz., ‘youngest wife.’ In the Viramitrodaya, the text is written - 


jyésht'há vá patní; which removes all ambiguity, and confirms the version of 
imu’ra-va'HaNa’s reading, patni vd jyésht ha. 


* S’RicrisHN’A. + CHU'DA'MAN'I, S’Rickisan’a, and MAHE'S'WARA. 
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16. Which pre 16. Here, in contradiction to the pre- 
fers the brothers ceding texts, the succession of the father 
and the parents to and mother, if there be no brother, or that of 
tne wile. k . 5 . 

the wife, if they be both dead, is propounded. 
17. So De’vata ordains : “ Next let brothers-of the 
ih “ whole blood divide the heritage of him 

Ty. Also a pasi « who leaves no male issue, or daughters 
sage of Dr'vaba. tee 5 f porns DS me Aa n N 

“ equal {as appertaining tothesame tribe*| ; 

“or let the father if he survive, or |halft] brothers belong- 

“ing to the same tribe, or the mother, or the wife, inherit 

“in their order. On failure of all these, the nearest of the 
“ kinsmen succeed.” 

18 Which 18. Here the contradiction is, the 


Pe a aa brother being placed first of all the heirs, 
last. and the widow last. 


19. Seme reconcile the contradiction 

19. That cannos > dpi srable right of the 
be reconciled, re- DY saying, that the preferabie right of the 
ie the bro- brother supposes him either to be not sepa- 
er’s succession t : : al 4 
the case of ERA a rated gn to be re-united ; and the widow S 
and the wifes to right of succession is relative to the estate 
the instance of of one, who was separated from his co-heirs, 


separation. ! J Wale ie 
and not re-united with them. 


20. That is contrary to a passage of Vriaspati, who 

904 He vonda Says, “ Among brothers, who beeome re- 
contradict Vri- “ united, through mutual affection, after 
BENE US “ being separated, there is no right of senio- 
“ rity, if partition be again made. Should any one of them 
“die, or in any manner depart [by entering into a reli- 
“ gious order,$] his portion is not lost, but devolves on his 
‘“‘ uterine brother. His sister also is entitled to take a share 
“of it. This law concerns one who leaves no issue, nor 


Annotations. 


17. Jf (dhriyaman’a) he survive.| Being alive. Racu. Dayatatwa. 

‘Being capable of the succession. This excludes one degraded or otherwise 
disqualified. S’ricrfisxy’a and Os’s'rra’Ma. 

19. Some reconcile the contradiction by saying.) The doctrine of the 
ait’ hila school is here stated. MAHE'S'WARA. 

20. His sister aleo is entitled to a share.) His unmarried sister, whose father 


% Y RÍCRISHN'A and Acuyuta. + Cru’pa’wan'l, ÈC. 
t Vide Infra, § 50. and Sect. 6, § 6. § S’nicrisun’a and ACHYUTA. 
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“ wife, nor parent. If any one of the re-united brethren 
“acquire wealth by science, valour, or the like, [with the 
“use of the joint stock,*] two shares of it must be given to 
“ him, and the rest shall have each a share.”t 


31. Here, since re-union of parceners is specified at 

_.. the beginning and at the close of the text, 

ae ie Te the’ intermediate passage, “ his share is not 
preferable rightin “ lost, but devolves on his uterine brother, 
the ios ene 9E must: be understood as relating to a Te- 

E ` united pareener. And the author, saying 

“ this law concerns one who leaves no issue, nor wife, nor 

“ parent,” declares the right of a re-united uterine brother as 
taking effect on failure of son, daughter, widow, and parents. 

How then does [the re-united brother{] bar the widow's 


title to the succession 2 


22. Besides the text expresses, that ‘his share 1s not 

lost ; and the expression is pertinent 

22. The text in regard to unseparated parceners and 

ee ema re-united co-heirs, since the lapse of the 

share might be supposed, because the 

property, being intermixed with anothey brother’s effects, 18 

not seen apart; but, the property of à separated co-heir 

being distinctly perceived in a separate state, what room 

is there for supposing its lapse ? Therefore, these texts [of 
Vrinaspatis, vide § 20] relate to re-united co-heirs. 


23. . Moreover, the inference, thet tafea oh Mess 

23. Th seq, and others above cited, (§ 15, &c.,) which 
modeof eae declare the preferable right of the brother 
the seeming con- before the widow and the rest, relate to a 


— ee 


Annotations. 


is deceased, is entitled to take out of her deceased brother's share, a portion or 
allotment to defray the expense of her marriage. But, if it cannot be defrayed 
with that, she may likewise take from the surviving brother. Maneg’s’wara. 


If unmarried, she takes a portion sufficient to defray the charges of her 
nuptials. Ifa widow, she receives a maintenance, ACHYUTA. 


Some say, that, if she be a widow, she receives a maintenance. S’ricrisun’a, 


® OHU'DA'MAN'I. 

+ In this passage, (a$ iu stands in the Retndcara and other compilations), there are 
several variations of the reading: but not materially aflecting the sense. 

+ MAHE'S'WARA, i § S’ricrisnn’a, &e 
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StaghomensS 39) 82) he -united brother, [as well as an unseparated 
POSES t 7 one,*] must be drawn either from the 

authority of a text of law or from reason- 
ing. Now it is not deducible from a text of law; for 
there is none which bears that meaning expressly; and 
the passages, concerning the succession of the re-united 
parcener (sect. 5. § 13) containing special provisions regard- 
ing the brother’s succession, cannot interd generally the 
right of a brother to inherit [to the exclusion of a widow.f] 


24. Since the texts of Vrinasrart just now cited (§ 20) 

d4. The preced- contradict that inference ; for the brother's 

ing passages (§ 15, right is there declared to take effect, in the 

E Hop teint case of re-union, on failure of son, daughter, 

re-united co-heirs, Widow and parents ; brethren not re-united 

must be the subject [of those passages of 

S’anc’HA, &c., $ 15.] That alone is right ; and they do not 
relate to [unseparated and] re-united brethren. 


But it is said, this inference is deduced from 

reasoning. Thus, in the instance of re- 

ep aena \umiony) onn that of a subsisting ce-par- 

santo DY cenery,{] the same goods, which appertain 

to one brother, belong to another likewise. 

In such case, when the right of one ceases by his demise, 

those goods belong exclusively to the survivor, since his 

ownership is not divested. -They do not belong to the 

widow : for her right ceases on the demise of ber husband ; 

in like manner as his property devolves not on her, if sons 

or other [male descendants] be left. 

26. That argument is futile. Tt-is not true, that, in 

the instance of re-union [and of a subsisting 

26. For the pro- co-parcenery, §| what belongs to one ap- 
posed reasoning is parce} 3 A Ne ns 

ated. pertains also to the other parcener But 

the property is referred severally. to unas- 


certained portions of the aggregate. Both parceners have 
not a proprietary right to the whole ; for there is no proof 
to establish their ownership of the whole : as has been before 
shown [when defining the term partition of heritage T]. 
Nor is there any proof of the position, that the wife's right 
in her husband’s property, accruing to her from her marriage, 
ceases on his demise, But the cessation of the widow's right 


25 


ainnis de ee aa N n Ta eee 


# MAHESWARA, + Ibid. t Ibid. 
§ Tbid. © Ibid, Vide C.i. ; 
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of property, if there be male issue, appears only from the 
law ordaining: the succession of male issue. 


27. If it be said, that the cessation of her right, in 
; this instance also, does appear from the 
“ , I 
oF aa goje- law which ordains tl scession of th 
eee Focuses aw which ordains the succession of the 
re-united parcener: the answer is, no, for 
it is not true that the text relates to re-united parceners ; 
since the law, which declares the brother's right of succes- 
sion, may relate to re-united brethren, if it be true, that the 
widow's right of ownership ceases by the demise of her 
husband who was re-united with his co-heirs ; and the 
widow’s proprietary right does so cease, provided the law 
relate to the case of re-united brethren. Thus the propo- - 
sitions reciprocate. 


28. Besides, if the texts of S’axc’na, Lic’nrra, and 
the rest, (§ 15, &c.) relate to unseparated 
caus Meh Da or re-united parceners, they must be inter- 
preted as signifying, that ‘the wealth of 
‘one, who is either unseparated or re-united, goes to a bro- 
‘thee who is so; or, if there be none such, the two parents 
‘take it.’ In that case, a question may be proposed, shall 
parents, who are separated and not re-united, take the lerit- 
age? or parents who are either unseparated or re-united ? 
Here the first proposition 1s not admissable ; for how can 
the claim of parents, who are separated and not re-united, 
be preferred to the wife’s, since they are excluded by her, 
under the passage before cited ? Nor is the second proposi- 
tion maintainable ; for all agree, that a father, being unsepa- 
rated or re-un.ted, takes the heritage in preference to an un- 
separated or re-united brother. 


29. Moreover, as in the instance of the estate of one, 

who was separated from, and not re-united 

29, An addi- with, his father and his brother, the father 
fonal iNe ani has the right of succession before brothers, 
because he has authority over the person and 

wealth of his son ; since he gave him life ; (for their identity 
is affirmed in holy writ, where it is said “he himself is born 
“a son :”*) and because the deceased, by participating [with 
the manes of the grandfather and great grandfathert} in 


* Seo essay on the Védas. As. Res. vol, 8. p. 412. + Maue’s'waka. 
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funeral offermgs, partakes of two oblations of food which his. 
father must present to the grandfather and great grandfather 
[at the same time that none are presented by his brother, 
for sons do not offer the half-monthly oblations of food, ide 
their father lives; so the same [preference of the father 
before the brother] is fit m the other instance [of the estate 
of one who is either unseparated or re-united.t] Or, sirlce 
they are alike in respect of co-pareenery and re-union, the 
equal vight of father and son would be proper, not the 
postponement of the father’s claim to the brother’s. 


30. Further, the dual number, expressing, that ‘pa- 
‘rents, who are unseparated or re-united, 
30. Thepropos- < take the heritage,’ is unsuitable : for there 
PA EDENA nom I ig neither partition, nor co-parcenery, with 
W E the mother ; and consequently no re-union 

Tt is inconsistent 4 3 i J 
with Vnigaspatrs of estates; since Vriuaspatr says, “ He, 
definition of re- «who being once separated, dwells again, 
as « through affection, with his father, brother, 
Interpretation «or paternal uncle, is termed re-united. 
OIE Ae He thus shows, that persons, who by birth 
have common rights in the wealth aequired by the futher 
and grandfather, as father [and son,} brothers, uncle [and 
nephew, ] are re-united, when, after having made a partition 
they live together, through mutual affection, as inhabitants 
of the same house, annulling the previous partition, and 
stipulating, that “the property, which is mine, is thine ; 
“and that, which is mine, is thine.” The partnership of 
traders, who are not so circumstanced, and only act in 
concert on an united capital, is no re-union. Nor are 
separated co-heirs re-united merely by junction of stock, 
without an agreement prompted by\affection as above stated. 
‘Therefore, since neither re-union nor co-parcenery with a 
another can exist, how is the contradiction in regard to the 
“succession devolving on her before brothers, to be reconciled? 


Annotations. 


295) ‘Alike in respect of eo-parcenery and re-nmnion.} A variation in the 
Peang of. this passage is noticed by Mauz’s’wana, viz., sanerisht’atwaydh for 
sonsarqaysh ; butnp material difference results from it in the import of the 
passngo. 


ry ein 
4B nines, ~ F Ibid, Acuruta, &. ł Vide Infra, ©. 12.8... 
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31. In the next place, the manner in which the diffi- 
win culty is removed by the wise, will be stated. 
lo ofre nime From the texts of Visuy’v , ($ 5), and the 

modeofreconciling rom the texts of Visuy‘u . (§ 5), an f 
the apparent con- rest [as Ya JsxrawaLoya, &c.* § 4] it clearly 
madichon appears, that the succession devolves on the 
widow, by failure of sons and other [male descendants :] 
ROG and this isreasonable ; for the estate of the 
nefits on their fa. deceased should go first to the son, grand- 
ther: as appears son, and great grandson. Thus Menv and 
Tee avee Vissu say, “Since a son delivers itrá- 
’ “& yaté) his father from the hell called put ; 
“ therefore he is named puttra by the self-existent himself." 
So Hy’nr'ra says, ‘A certain hell is named 
‘< put ; and he, who is destitute of offspring, 
“is tormented in hell. A son is therefore called puttra, 
“ because he delivers his father from that region of horror.” 
a) AE In. like manner, SANCHA and Lic'mira de- 
FAON clare, “ A father is exonerated in his life- 
i “time from debt to his own ancestors, 
“upon seeing the countenance of a living son: he be- 
« comes entitled to heaven by the birth of his son, and de- 
“ volves on him his own debt. The sacrificial hearth, the 
“three védas, and sacrifices rewarded with ample gratui- 
“ ties, have not the sixteenth part of the efficacy 
Meee aed “of the birth of an eldest son.” Thus 
i Ment, S/ano’na, VasisntHa, Lio’nira, and 
—Ha’rr’ta ordain, “ By a son, a man conquers worlds; by 
“a sons son, he enjoys immortality; and, afterwards, 


Harita, 


Annotations. 


31. The manner in which the dìficulty is removed by the wise.) By Hera- 
yup’HA and others who maintain the same doctrine with us. S'RÍcBisHN'A 
and Acuyvta.! 

. Je tormented in hell.) Acuyuta and Manr’s’wana explain nairaya one who 
goes to a place of torment (niraya). But S’ricrisan’a contradicts that expo- 
sition. Consistently with one interpretation, the sense is, that ‘he, who is 
< destitute of progeny (chinnatantu), will be tormented in hell.’ According to 
the other, a separate place of torment is here mentioned under the name of 
Chinnatantu. 

The attainment of worlds, immortality, and heaven.) There is a difference 
in the reading of the text, lócánantyan divah praptih “ Immortality in the world 
“ and tho attainment of heaven,” instead of licdnantya-divah praptih “ attain- 
“ ment of worlds, immortality, and heaven.” A correspondin g difference of in- 
terpretation is fonnd in the commentaries of VIJNYA'NE'S'WARA, Apara’Rca and 
SU'LAPA'N'I. 


* CHU'DA'NAN'I and Qnicnisuy’s. 
+ Menu, 9. 13S. Visun’u, 16. 43. Vide Sapra. C. 5. § v. 
$ Tho firgt stanza occurs in the Fnstitutes of Arer, 53. 


——--— 


no 
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and | Yalssyawat- ë “ by the son of a grandson, he reaches the 
Nia “ solar abode.”* So Ya‘sJNYAWALCYA says, 
«The attainment of worlds, immortality, and heaven, 
“depend on a son, grandson, and great grandson.” 
32. Thus the proprietary right of sons and the rest is 
$2. The benoit ©xPressly ordained, as already inferrible 
conferred is the from reasoning ; because the wealth, devolv- 
reason of their ino upon sons and the rest, benefits the 
succession ADS : ; 
i deceased : since sons or other male descend- 
ants produce great spiritual benefit to their father or ances: 
tor from the moment of their birth ; and they present fune- 
ral oblations, half-monthly, in due form, after his decease. 
So Menu declares the right of inheritance 
to be founded on benefits conferred: “ By 
‘the eldest son as soon as born, a man becomes the father 
“of male issue, and is exonerated from debt to his ances- 
«< tors ; such a son, therefore, is entitled to take the herit- 
“age.” } f 
33. From the mention of it as a reason (“ therefore,” 
&c.) and since there can be no other pur- 
pose in speaking of various benefits derived 
from sons and the rest, while treating of in- 
heritance, it appears to be a doctrine to which Mexu assents, 
that the right of succession is grounded solely on the bene- 
fits conferred. 


Menu. 


33.° Assents to 
this doctrine. 


34... Aceordinety |since benefits arc derived from the 
st 'Thoreforo beet grandson as well as from the son,s| 
the right extends the term “son” [in the text of Menr,|| 
ee great grand- §32, orin that of Visus’, S) § 5, or in those 
i of Ya‘sxnyawareya, &c.**) extends to the 
great grandson ; for, as far as that degree, descendants 
equally confer benefits by presenting oblations of food in the 
prescribed form of half-monthiy obsequies. 


35.) .Reasonus.of 35. Else [if it were not inferrible from 
his inference. reason, ft or if Menu did not mean, that 
Annotations. 


32. Hapressly ordained, as already inferrible from reason) Ordained by 
a passage of the Véda founded on reason. S'RÍCRÍSHN’'A. 
Suggested by reason and also ordained in express terms. MAHE'S'WARA. 


* MENU, 9.137. VASISHT'HA, 17,5. Also Visun’y, 15. 45. 

+ Ya'snvawatcya, L. 78. Menu, 9. 106. Vide Supra. C. 1. § 36. 
§ Maun’s’waRa, | Cuu’pa‘an’?, | T MAHE'S'WARA, 
## ACHYUTA. tt S’RickisHN’a and ACHYUTA, 
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the right of succession rests upon benefits conferred ;*] 
the word son could not quit its proper sense [for a larger 
import ;] and a passage, declaratory of the grandson’s right, 
must be somehow assumed. But, admitting that such a 
passage may be assumed [as inferrible from the declared 
right of a daughters son considered as a son’s son ;f] still 
there is no‘separate text concerning the great grandson. 

a nee eaten ya yee: Therefore the great grandson's 
rests on thebene- right of succession is founded on benefits 
fs conferred by derived from him ; and the word son is of 

; comprehensive import. 


37. Accordingly Baup’na’yana says; “ The paternal 
37. Bauv'na'rana 2 Great grand father and grandfather, the 
intimates as much,  “¢ father, the man himself, his brothers of 
ahe ee Sa- “the whole blood, his son by a woman of 
À “the same tribe, his son’s son and his grea 
“ grandson : all these, partaking of undivided oblations, are 
“ pronounced supin’d’as. Those, who share divided oblations, 
“are called saculyas. Male issue of the bedy being left, 
“the property must go to them. On failure of sapin'd'as or 
“near kindred, saculyas, or remote kinsmen, are’ heirs. if 
“there be none, the preceptor, the pupil, or the priest, takes 
“the inheritance. In default of all these, the king [has 
“ the escheat.”] 


38. The meaning of the passage is this: since the 

he father and certain other ancestors partake of 

hin ou XPosition of three funeral oblations as participating in 
the offerings at obsequies ; and since the 

son and other descendants, to the number of three, present 
oblations to the deceased [or to be shared by his manes 1] 
and he, who, while living, presents an obiation to an ances- 
tor, partakes, when deceased, of oblations presented to the 
same person ; therefore, such being the case, the middlemost 
[of seven,§] who, while living, offered food to the manes of 


Annotations. 


37. Partaking of undivided oblations.| The terms of the text are `nter- 
preted very differently in the Retnacara. 
= Taa Aa a a L 


* MAHE'S'WARA: + S'RÍCRISHN'A, ACHYUTA, and MAHE'S' wars 
*~Maur’s Wara UE 
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ancestors, and when dead partook of offerings made to ther, 
became the object to which the oblations of his descendants _ 
were addressed in their life-time, and shares with them when 
they are deceased, the food which must be offered by the 
daughter’s son and other {surviving descendants beyond the 
third degree.*] Hence those [ ancestors,| to whom he pre- 
sented oblations, and those [descendants,] who present obla- 
tions to him, partake of an undivided offering in the form 
of (pin'da) food at obsequies. Persons, who do partake of 
such offerings, are supin/d’as. But one distant in the fifth 
degree neither gives an oblation to the fifth im ascent, nor 
shares the offering presented to his manes. So the fifth in 
descent neither gives oblations to the middle person who is 
distant from him in the fifth degree, nor partakes of offerings 
made to him. ‘Therefore three ancestors, from the grand- 
father’s grandfather upwards, and three descendants from 
the grandson's grandson downwards, are denominated sacul- 
yas, as partaking of divided oblations, since they do not par- 
ticipate in the same offering. 


39, This relation of sæpin'@ as [ex- 

ot hades avon tending no further than the fourth degree, *} 

garde inheritance, aS well as that of saculyas, has been pro- 
pounded relatively to inheritance. 


40. Accordingly [since the right of suceession to pro- 
perty is founded on competence ih offerng 
; Shea PHON : E last AT INIT ro > 

it Comsborsied oblations at bseqpies,;! Muse likewise, 
Mexr. i after promising “ Not brothers, nor par ents, 
“ but sons, arc heirs of the father ;’§ proceeds, 

in answer to the question why? to declare, “To three must 
“libations of water be made, to three must oblations of 
“ food be presented ; the fourth in descent is the giver of 
“those offerings ; but the fifth has no concern with them.” | 


Annotations. 


39. This relation has been propounded relatively to inheritance.) But 
thase, who partake of the remnants of oblations, bear the same designation 
fot sapin'd'as] relatively to mourning, marriage, &. Sudd'hitetwa and Daya- 
taiwa,’ . 


* MAHE'S'WARA. + S’nicrisyy’a and ACHYUTA. T Maus’s'wana. 
` § Men, 9 185. i| Ibid, 9. 186. Vide Infra, Sect, 6. § 7. 
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41. But -for mourning and other purposes, the rela- 

tion of sapin‘d’as extends to such as partake 

sek Meee of the remains of oblations ;, for that rela- 
poses, the relation tion is defined in the Márcan'd éya puran a 
hes Sap ad eae is as founded on participation in the wipings 
sive: according to Of offerings. “Three others, from the 
a passage of the “ orandfather’s grandsire upwards, are de- 
ve diyapurá- « clared to be partakers of the residue of 
“ oblations ; they, and the person who per- 

‘forms the religious rite, being seventh in descent, consti- 
“ tute that relation, which is termed by the holy sages kin 
“ within the seventh degree."* ‘The meaning here is kin 
which occasions impurity [on occasions of deaths and births. ] 


42. Accordingly Mexu likewise has said, when treat- 

PR is <i ing of uncleanness by reason ot mourning, 

Mexv. &e., “The relation of sapin’d’as ceases 

“ with the seventh person [in ascent or des- 

“cent ;} and that of sumdnédacas ends only where birth 

“and family name are no longer known.”+ Else this pas- 

sage would be in contradiction to the text before cited : 
“ To three must libations-of water be made, &c.” ($ 39.) 


43. But, on failure of heirs down to the son’s grand- 

43. The widow, SON, the wife, being inferior in pretefisions 
conferringspiritual to sons and the rest, because she performs 
peng. He hsr acts spiritually beneficial to her husband 
next degree tothe from the date of her widowhood, [and not, 
male meus sucs like them, from the moment of their birth, 7] 
w a reot Succeeds to the estate in their default. 


se passage of Thus Vya‘sa says, “After the death of 

post “her husband, let.a virtuous woman ob- 
“serve strictly the duty of continence; and let her daily, 
“after the purification of the bath, present water from the 


Annotations. 


43. The wife being inferior to sons, because she performs acts spiritually 
beneficial from the date of her widowhood.) Cuvu'pa’man'l’s interpretation of 
his author’s meaning is followed in this version. AcHyvta dissents from it; 
and maintains, that the performance of acts of spiritual benefit is here stated 
as the reason of the widow’s succession; and her incapacity for presenting ob- 
lations at the half-monthly obsequies is the reason of her inferiopity to sons, 
and of the consequent postponement of her claim. His explanation, and the 
reasoning by which it is supported, are refuted by S’Ricrfsun’a and Maup's’- 
WARA. 


* Márcan'd'éya pwrtin'a, 28. 4. in the story of Madálasá. 
+ Menu, 5. 60. a CHu'pg’MAN'I, S’RicrisHn’a, and MAHE'S'WARA. 


174 DAVA-BHAGA OF CHAP, XI. 


“ joined palms of her hand: to the manes of her husband. 
“ Let her day by day perform with devotion the worship of 
“the gods, and especially the adoration of Visuy’v, practis- 
“ing constant abstemiousness. She should give alms to 
“the chief of the venerable for increase of holiness and 
“keep the various fasts which are commanded by sacred 
‘ordinances. A woman, who is assiduous in the perform- 
“ance of duties, conveys her husband, though abiding in 
“another world, and herself [to a region of bliss.”*] 
44. Since by these and other passages it is declared, 
3 that the wife rescues her husband from 
44. Shows, that 3 are A e : : 
her good or bad Nell; and since a woman, doing improper 
eonduet affects her acts through indigence, causes her husband 
Shan aot conta seo region of horror ;] for they 
Wealth, devoly- share the fruits of virtue and of vice; 
ingen her, is bene- therefore the wealth devolving on her is for 
ficial to him. TELM 5 
the benefit of the former owner: and the 
wife's succession is consequently proper. 
45. Hence [since the wifes right of succession is 

A Lae founded on reason,*! the construction in the 
pretation of the text of S’anc’Ha, &c., (\ 15), must be arrang- 
TRENO EAR ed by: connexion of re'note terms in this 
Soo tgle] manner, ‘The wealth* of a man, who de- 
‘ parts for heaven leaving no male issue, let his eldest [that 
“is, his most excellentt] wife take; or, in her default, let 
‘the parents take it: on failure of them, it goes to the 
‘ brothers.’ The terms “if there be nore [that is, if there be 
“ no wife §],” which occur in the middle cf the text, (§ 15) are 
connected both with the preceding sentence “it goes to 
“ his brothers,” and with the subsequent one “his father and 
“ mother- take it.” For the text agrecs [with passages of 
VisHNn’u and Y A’INYAWALCYA,|| § 4 and 5, which declare the, 
wite’s right ;T) and the reasonableness of this has been 
a'ready shown, (§ 43.) 


Annotations. 


Let her daily perform with devotion the worship of the gods.) ‘ And show 
‘hospitality to guests.’ So the text is read in the Viramitrodaya, viz; déontd’ - 
Hi/hi-y%tjanam, instead of dévatindn chaptjanam. Other variations in ke read- 
ing of the text occur, but which are unimportant. 

# S’nicRisHn’a. + (Lid. t Viramitrédaya. § RAGHUNLÄDAÝÝÉ.. 


{-@su'pa’man’s, ACHYUTA, and S‘/ricrisHy’ sv gq MAHE'S'WARAS 
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46 The assumption of any reference to the condition 

i of the brethren as unseparated or as re-unit- 

Seite i eats) oa ed,* not specified in the text, is inadmissible 

ie Pipe {being burdensomeand unnecessary.+] There- 

a PERET doc- fore the doctrine of Jirm’ypriya, who affirms 

the right of the wife to inherit the whole 

property of her husband leaving no male issue, without 

attention to the circumstance of his being separated from 

his co-heirs, or united with them, (for no such distinction is 


specified), should be tespected. 


47. The rank of wife belongs in the first place to a 
woman of the highest tribe: for the text 

ste, EA [of S’anc’Ha, &e.{] expresses, that “the 
ofthe same tribe: ‘(eldest wife takes the wealth” ($ 15 & 
Epa A 45 :) and seniority is reckoned in the 
i order of the tribes. Thus Menu says, 

“ When regenerate men take wives both of their own 
* class and others, the precedence, honour, and habitation 


Annotations. 


47. The rank of a wife belongs in the first place, &c.] S'RÍCRÝSHN’A re- 
marks, that Cnu'na’max'i expounds this whole paragraph differently from the 
seuse in which he himself has explained it. According to CHU'DA'MAN'I 
« Ya'InyawAaLcya and Visuy’t (§ + & 5) ordain, that the estate of a childless 
< man shall go to his widow. S'axc'na (§ 15) adds the condition, that she be 
‘the eldest wife. Menu (§ 47) restricts the rank of cldest wife to a woman of 
“equal class: and states the purpose to be her personal attendance, &e. In 
‘ the passage cited from Visttn’t, (§ 47) that is extended to a woman of ‘he 
‘next following tribe. Therefore, to render all these passages consistent, since 
‘it appears that the eldest wife succeeds, and Ya'Jsyawauoya and the vest use 
‘the word wife for one competent to inherit, and it further appears from pas- 
‘ sages to be hereafter cited, (§ 48), that brothers and the rest inherit the estate, 
‘ giving only a maintenance to women who are not of that rank, it follows, that 
* the rank of wife is restricted to the woman of equal class and to one of the next 
‘ following tribe.’ S/ricrisny’s on the other hand admits, in concurrence with 
AcHYUT4A, that, in a case of the utmost distress, a woman of the Vais'ya tribe, 
being married fo a Brahman'a, may be employed by him in religious offices. — 
It should follow, that she may be capable of inheriting. This, however, is not 
expressly stated. 


Though youngest in respect of the mavriage.| Upon the death of the first 
wife, who is a Bráhman'i, and after a marriage with a Cehdtriya, another Bréh- 
man'i, who is subsequently espoused, is ‘one youngest in respect of the date 
‘ofmarriage.’ Else [if the Cshatriya were the first wife, | the marriages would 
be in the inverse order of the classes; which is forbidden. CHU'DA'MAN'I 
Acuyvta, und S'xiegisan’a. 


* Vide § 19. + S’ricrisuy’a, 
t Acurura, S’sicrigun’s, and Mang’s'waka. 
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“ of those wives must be settled according to the order of 
« their classes.”* Therefore [since seniority is by tribe,t] 
a woman of equal class, though youngest in respect of the 
date of marriage, is deemed eldest. The rank of wite ( patní ) 
belongs to her, for she alone is competent to assist in the 
performance of sacrifices and other sacred rites. Accord- 
ingly Menu says, “To all such married men, the wives of 
“ the same class only (not wives of a different class by any 
“ means) must perform the duty of personal attendance, 
“and the daily business relating to acts of religion. For 
“he, who foolishly causes those duties to be performed by 
“any other than his wife of the same class, when she is 
“near at hand, has been immemorially considered as a 
“nere Chan'd’dla begotten on a Bráh- 

In her default, a “ man'i” But, on failure of a wife of 
ea of the next the same tribe, one of the tribe imme- 
__ Conformably diately following [may be'gmployed in such 
wuuhy ai badage of duties]. Thus Visun’v ordains, “If there 
“be no wife belonging to the same tribe, 

“ The may execute the business relating to acts of religion] 
“ with one of the tribe immediately following, in case of dis- 
“tress. But a regenerate man must not do so with a woman 
“ of the S'údra class.”§ ‘Execute business relating to acts of 
‘religion,’ is understood from the preceding sentence.|| 
Therefore, a Brdhman’i is lawful wife (patni) of a Brah- 
mana. On failure of such, a Cshdétriya may be so, in case 
of distress; but not a Vais'ya, nor a 
S'údra, though married tohim. A Cshdtriya 
woman is wife of a Cshátriya man. In her 
default, a Vais’ya woman may be so, as belonging to the next 
following tribe ; but not a Sidra woman. A Vais’ya is the 
only wife for a Vais’ya: since a S'údra wife is denied 


But not a woman 
of a lower class. 


Annotations. 


She alone is competent to the performance of sacred rites.| According to the 
remark of Acuyuta and S’ricrisun’s, this alludes to the grammatical rule for 
the derivation of patní wife, from pati, husband; as intending his female asso- 
ciate‘ in the performance of religious ceremonies, Vide Pa'n’int. 4.1.35. 
Mitacshara on Inheritance, 2. 1. 5. 


* Menu, 9. 85. + S/RicRIsHN’A, i 
§ Visun’v, 26. 3. |! Ibid. 26. 1, 


$ MENU, 9. 86.—87. 
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in respect of the regenerate tribes simply. 


48. In this manner must be understood the succession 
Henig ER s property in the order in which the rank 
hance Ipéclarediby, O wife is acknowledged. Therefore, since 
Na'reDA, regards Women actually espoused may not have 
monien y espoused, the rank of wives, the following passage of 
ut not reckoned as Na‘repa intends av D Woa 
Wives. Š uch a Case. A Mong 
=“ brothers, if any one die without issue, or 
“ enter a religious order, let the rest of the brethren divide 
“ his wealth, except the wife’s separate property. Let them 
“ allow a maintenance to his women for life, provided these 
“ preserve unsullied the bed of their lord. But, if they be- 
“ have otherwise, the brethren may resume that allowance.”* 
So [this other passaget] of the same author ; [“ On failure 
“ of heirs, the property goes to the king,t] except the wealth 
“of a Brdhnan’a. But a king, who is attentive to the 
obligations of duty, should give a maintenance to the 
“ women of such persons. The law of inheritance has 
“ been thus declared.”§ The allotment of a maintenance 
to the women of such persons, not. being of the rank of 
__ wives, and the declared right of wives to 
een HOES succeed to the whole estate, constitute no 
discrepancy. 


49. Accordingly, Vriuaspatr propounds the king’s 

A right to an escheat in default of the wife: 

es S “Tf men of the military, commercial, and 
Na'repa reconciled ‘¢ servile tribes die childless, leaving neither 
one sane prin- <<‘ wife nor brother, let the king take the 
“ property ; for he is indeed lord of all. 

But Na’nepa, directing, that “he should give a maintenance 
“to the women of such persons,” (§ 48) authorizes the 
king to take the whole estate, giving to them enough for 
their support. This contradiction must be reconciled by 
distinguishing between the wife and the espoused woman. 


Annotations. 

48. Not being of the rank of wives.) Being of a tribe distant vy one 
intermediate degree, or being of the S'údræ class. ČHU'DA'MAN'I and S/ni- 
CRĪSHN'A. 

* NA'REDA, 13, 25.—26. f S’xicrisun’a, &c. $ Na'reDa, 18.51. § Thid. 13. 52. — 


<` 
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Accordingly, in passages declaratory of the wite’s right of 
succession, the term “wife” (patní) is employed : and, in 
those which ordain a maintenance, the terms “ woman” 
(stri or ndvi) or “spouse” (bháryá) or other similar word.. 


50. In the text of Drvara, (§ 17) which expiesses, 
“ Next let brothers of the whole blood 
50. Proper in- “divide the heritage of him, who leaves no 
pe Ne a “ male issue; or daughters equal fas ap- 
(§ 17). $ “pertaining to the same tribe ;] or let the 
‘father, if he survive, or brothers belong- 
“ing to the same tribe, or the mother, or the wife, inherit 
“ in their order; but, on failure of all these, the nearest 
“of the kinsmen succeed ;’? where “ daughters equal” 
are such as appertain to the same class [with the de- 
ceased]; and “brothers belonging to the same tribe” 
intend those of the half blood; for whole brothers are 
specified under the appropriate term, and the distinction 
would be impertinent [as not excluding any one ;* or as 
superfluous, since whole brothers, of course, belong to the 
same tribe ;f] in this text, we say, the order, in which heirs 
are enumerated, from the whole brother to the wife, is not 
intended for the order of their succession ; since it contra- 
dicts Visuy’v and the rest [as Vrinaspatrand Ya’INYAWAL- 
cya {]: but the meaning of the text is, that the heirs shall 
take the succession in the order declared by Visuy’v and 
others. To mark uncertainty in the specified order, the 
author has twice used the word ‘or ; once in the phrase “ or 
daughters,” and again in the sentence ‘or let the father, &c.,” 
and the word is also understood in other places. Thus 
De’vaua has himself shown vagueness in his own enumera- 
tion, intimating that ‘either brothers, or daughters, or 
parents, &c., [take the succession].’ 
51. As for what has been said by Ba’Lo’ca, concern- 
ing the text of S’ano’nA and the rest (§ 15), 
that it either relates to a wife inferior in 
class to her husband, or supposes the widow 


51. Ba’to’ca’s opi- 
nion refuted. 


Annotations. 


51. ` It either relates to a wife inferior in class.) According to this opinion, 
the passage is read with the interposition of the privative a: “ The wife not 
eldest ;” that is, inferior by tribe. (Vide § 15.) Acuyuta and S/ricriguy’a. 


* S’ricrismy’s, + Racu, on Dána-bhána. t Maun’s’waka, 


| tation. 
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to be young, ọr is relative to brethren unseparated or re-unit- 
ed ; that author has manifested his own imbecility by thus 
proposing anindefinite interpretation ofthelaw : forthe doubt 
remains [which of the three is intended ;*] and neither rule 
souldde followed in practice. 


52, As for the assertion, that the text, which ordains 
a maintenance, is relative to an unmarried 
52. The allot- d 1 : 
ment of a mainte- Woman and concubine, that must be reject- 
nance oe notre- ed as intending a favor to the matrons ; for 
gard concubines. the scope of the precepts, which allot a main- 
tenance to women, has been already shown. 


53. Moreover, under the distinction respecting the 

53. Further ar- Wife as belonging to the same or to a differ- 
gument against a ent tribe, how is the contradiction [of the 
different interpre- text to passages of VisHn’u and YA'JNYA- 
WALCYAt §4 and 5] regarding the succes- 
sion of parents and brothers, to be reconciled [without 
transposition, or without connecting in construction remote 
terms ?{] If it be by distinguishing the cases of re-union and 


Annotations. 


Or supposes the widow to be young.] Conformably with the text of HA'RYTA, 
which directs, that property, sufficient only for the support of life, should be 
allotted to a young widow. ACHYUTA, S'ricrisuy’s, and Manr’s’wara. 


Or is relative to brethren unseparated or re-united.| The reasoning, on which 
this grounded, has been before stated. (Vide § 19.) S/ricrisuy’a. 


52. As for the assertion.] Of the same author, according to S/RnicrisHn’A. 
But MAHE'S wana says, a certain author. 


Intending a favor to the matrons.| This passage, which is obscure, has been 
explained by S‘nicrtstiy’a as ironical; the concubinesbeing here tauntingly term- 
ed matrons: and Maue’s’wara quotes Cuu'pa’MAN'I as authority for that intér- 
pretation. But the same commentators, in concurrence with AcuyuTa, state 
another explanation in which the wives are understood by matrons. It is only 
by favour of the wives, who themselves inherit the whole property, that a 
maintenance is allowed to the concubines. 


53. The proposed distinction founded on re-ranion, Sc., has been refuted.) ` 
ages eee understands this to be levelled against the doctrine of the Mait’- 
vila school. 


*® S’ricrisun’a, t Maue’s'wars. } Ibid. Vide § 45. 
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continued separation, the same distinction may pervade the 
whole subject : and what occasion is there for assuming a 
difference relative to the wife, as belonging to the same or 
to another tribe ? But the proposed distinction, founded on 
re-union and separation, [§ 19] has been already fully refut- 
ed by us [§ 30. ] 
54. The distinction regarding the whole and the half 
SL A distine. lood is contradicted by Vrinaspatt, who 
tion of the whole Says, “ Let the wife of a deceased man, 
and half blood does =“ who left no male issue, take his share, 
RRA ASR Hoa “ notwithstanding kinsmen, a father, a 
being inconsistent “ mother, or uterine brethren, be present.”* 
vee So of Uterine brethren are brothers by the same 
TFN mother [and, of course, of the whole blood.] 
The author declares the wife’s right of succession, although 
Such persons exist. By the term “ his share,” is understood 
the entire share appertaining to her husband ; not a part of 
it only [sufficient for her support.t] 


Br w e 7 
T AA 55. Therefore the tnterpretation of 
posed construction, the law is right as set forth by us. 


56. But the wife must only enjoy her husband’s 

56. The widow State after his demise. She is not entitled 

is restricted from to make a gift, mortgage, or sale of it. 

gilt, mortgage, and Thus Oa’rya’yana says, “ Let the childless 

vie “wid 'eservi sullied the bed of 

dow, preserving unsullie e bed o 

“ her lord, and abiding with her venerable protector, enjoy 

“with moderation the property until her death. After 
« her let the heirs take it.” 


Airotatious. 


54. The distinction regarding the whole and half blood.) The opinion that 
the whole brother inherits before the wife, but the half brother after her. 
Cuv’pa'man’t and ACHYUTA. 

56. Abiding with her venerable protector.) This is according to the usual 
reading of the text, and conformable with the interpretation of it in the Retnd- 
cara. But, in the Dayatatwa, it is read vraté st'hitá in place of gurau st'hitá ; 
and the reading is expounded by the commentator Ca's'a'ma, ‘ diligent in such 
‘ observances as may be beneficial to her husband in another world.’ He rejects 
another, interpretation, ‘observant of fasts.’ 

Enjoy with moderation.) With abstemiousness, according to the commenta- 
tors, S’RicrIisun’s and Acuyura. But, in the Sirvtichandrica, it is explained 


* Vide Supra. § 1, t MAHE'S'WARA, 
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57. Abiding with her venerable protector, that is, 
aclu, with her father-in-law or others of her hus- 
57. She shail en- 5 ; 4 

joy the estate for band’s family, let her enjoy her husband's 
life; and after her estate during her life; and not, as with 
it goes to her bus- ‘her separate property, make a gift, mort- 

gage, or sale of it at her pleasure. But, 
when she dies, the daughters or others, who would regularly 
be heirs in default of the wife, take the estate ; not the kins- 
men [or sapin‘d’as :*| since these, being inferior to the 
daughter and the rest, ought not to exclude those heirs : 
for the widow debars them of the succession ; and, the 
obstacle being equally removed if her right cease or never 
take effect, it can be no bar to their claim. 


58. Nor shall the heirs of the woman’s separate pro- - 

Mt Peiner EER perty [as her brothers, &c.t] take the suc- 
Mey cession [on failuré of daughters and daugh- 
ter’s sons, to the exclusion of her husband's 

heirs ;}] for the right of those [persons, whose succession 
is declared under that head,{ C. 4] is relative to the pro- 
perty of a woman [other than that which is inherited by 
her.|j] Ca’tya’yana has propounded by separate texts the 
heirs of a woman’s property ; and [his text; declaratory of 
the. succession to heritage,4] would be tautology : [conse- 
quently heritage is not ranked with woman's peculiar pro- 


perty.**] 


59. Therefore those persons, who are exhibited in a 

i pasage above cited (§ 4) as the next heirs 

j tap iThsjheire of on failure of prior claimants, shall, in like 
the residue, after manner as they would have succeeded if the 
a cee con- widows right had never taken effect, equally 
À succeed to the residue of the estate remain- 
ing after her use of it, upon the demise of the widow in whom 


the succession had vested. At such time [when the widow 


Annotations. 


‘patient of control.’ There is considerable difference in the interpretation of 
he. tents as to its general scope, according to various compilers, by whom ‘it is 
cited. 


s - {v FAT E a SA ee 

4 ee S’WARA. + S’ricrisnn’a and ACHYUTA, t Inid. § MAHE'S'WARA. 
Br ERARD h 

|l Ibid. a| S'RÍCRISHN'A, &c. ## ACHYUTA, &. 
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dies,* or when her right ceases,t] the succession of daugh- 
ters and the rest is proper, since they confer greater benefits 
on the deceased [by the oblations presented by them{] 
than other claimants [such as the sapin'd’as abovemen- 
tioned.§ §37.] 
CO. Thus in the Mahábhárata, in the chapter entitled 
60. A passage of Danad'harma, itis said, “ For women, the 
the Mahébharata “ heritage of their husbands is pronounced 
coos eas “ applicable to use. Let not women on any 
“ account make waste of their husband’s wealth.”|| 


61. Even use should not beby wearing delicate apparel 
and similar luxuries: but, since a widow 
benefits her husband by the preservation of 
her person, the use of property sufficient 
for that purpose is authorized. In like manner [since. the 
benefit of the husband is to be consult- 
She may makca ed,{] even a gift or other alienation is 
Sues rae? Be permitted for the completion of her hus- 
husband. band’s funeral rites. Accordingly the author 
says, “ Let not women make waste.” Here 
“waste” intends expenditure not useful to the owner of the 
property. 
62. Hence, if she be unable to subsist otherwise, 
62, Forhermain. ‘She is authorized to mortgage the property ; 
tenance, she may Or, if still unable, she may sell or other- 
mortgage or sell, if wise alien it: for the same reason is equally 
necessary. i 
applicable. 
63. Let her give to the paternal uncles and other 
63. She shoula Telatives of her husband, presents in pro- 
give suitable pre- portion to the wealth, at her husband's 


61. Exposition of 
the passage. 


Annotations. 


60. Thus in the Mahdbhirata, §e.] The author here corroborates what had 
been. said concerning the restriction on the widow’s power of gift, mortgage, 
and sale. (§ 56.) Acunyura, S’ricrisun’a and Mann’s’wara. 


The passage, here cited, is read differently in the text of the *fahabharata ; 
pati-dayadyam, instead of pati-ddyah. But both readings may be interpreted 
in the same sense. One of the commentators on the poem notices another 
varigtion, parivittah, instead of pativittát ‘their husband’s wealth.” Another 
commentator expounds the passage in a different manner: ‘Let not sons 
‘resume any part of the wealth given to a woman by her husband.’ 


* S/RicRisHN’A. T CHU'DA'MAN'I. f ManE's'waRa, 
§ Ibid, ) Mahábhárata, Dénad/harma, 46, 24, YF 'RÍCRÍSHN’ A, 
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Sed hor hus-  funeralrites. Wrinaspari directs it, saying 
ie scams at © With presents offered to his manes, and 
jiies. i 
“by pious liberality, let her honour the 
“paternal uncles of her husband, his spiritual parents and 
“ daughter’s sons, the children of his sisters, his maternal 
“uncles, and also ancient and unprotected persons, guests, 
“and females of the family.”* The term “paternal uncle” 
intends any sapin'd’a of her husband; “daughter's sons,” 
the descendants of her husband’s daughter ; “children of 
his sister,” the progeny of her husband's sister’s son ; “ ma- 
ternal uncles,” her husband’s mother’s family. To these 
ARTA T and to the rest, let her give presents, and 
ESI ™™ not to the family of her own father, while 
such persons are forthcoming: for the spe- 
cific mention of paternal uncles and the rest would be 
superfluous. 

64. With thcir consent, however, she may bestow 
gifts on the kindred of her own father and 
64. Unlesswith mother. Thus Na’rupa says, “ When the 
Morpachop gar “husband is deceased, his kin are the 
tions. “ ouardians of his childless widow. In the 
a AnenA declares « disposal of the property, and care of her- 
guardians. “self, as well as in her maintenance, they 
“lave full power. But, if the husband’s 
“family be extinct or contain no male, or be helpless, the 
“kin of her own father are the guardians of the widow, if 
“there be no relations of her husband within the degree of 
aml Ls. a sapi d'a.” t In the disposal of property 
prone i sublect to by gift or otherwise, she is subject to the 
control of her husband’s family, after his 

decease, and in default of sons. 


65. In like manner, if the succession have devolved 

j on a daughter, those persons, who would 

65. In like man- 1 b heir Wer father’ k -t 
ner, tho succes- have been heirs of her father's property 
siondevolvingona in her default, fas her son, her paternal 


Annotations. 


65. In like manner, if the succession have devolved on a daughtsr, those 
persons, &c.] If the next heirs succeed to the residue of the property, ix, the 
instance of the widow, whose right is preferable to the daughter’s, much rather 
should the next heirs, who would regularly succeed if there were no daughter, 
take the succession after her. S’nicafsn’a and Cuu’pa’Man’t. 


ee EEE ee eee ee eee 


* Vide Supra. § 2. + Na‘aepa, 13, 28.—29. 
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dangbter, passes, 
after her, to her fe- 
ther’s heirs. 


66. An unmar- 
ried daughter 
should have a share 
allotted by the 
widow for the ex- 
penses of her mar- 
riage. 


67. Conclusion. 


DAYA-BHAGA OF CHAP: Xt. 


grandfather, &c.,*] take the succession on 
her death ; not the heirs of the daughters 
property fas her daughter's son, &e. F 

66. The S should give to an un- 
married daughter a fourth part out of her 
busine estate, to defray the expenses 
of the damse!’s marriage. Since sons are 
required to vive that ~ allotment,t mach. 
more should the wife, or any other suc- 
cessor, give a like portion. 

67. Thus has the widow’s right of suc- 
cession been expiained. 


Sh CTION Ii. 


OO 


On the right of the Danyhter and Daughters Son. 


1. Tre daughters right of succession on. failure of the 


l. A danghtecr 
inberits if there be 
no widow; con- 
formably wich pas- 
sages of Mrxu and 
NAUREDA: 


wife fis declared. SJ On that subject Mayu 
and Na’Repa say, “The son of a man is 
“even as himself; and the danyhter is 
es equal to the son: how then can any other 
‘inherit his property, notwithstanding the 
cognates of her, who is as it were himself tai 


Na'REDA particularizes tke daughter fas inheriting in 


right of her continuing 


in right of obla- 
tions to be present- 
ed by her son. 


“ prolonging the father’s line.’ 
circumstance of her continuing 
of the daughter's 


the line of succes ssion :] «On 

“failure of male issue, the daughter 
“inherits, for she is equally a cause of 
“ pel petuating the race; since both the 
“son and daughter are the means of 
ki The author states the 
the hne as a reason 
succession: and the line of descend- 


Annotations. 


“Spon the same principle, the suceession, devolving on the mother by the 
death Ue her son, passes after her decease to the hairs of her son; and not to 


her own heirs. 


* ACHYUTA and S/rion aun’ a, 
{| Mua, 9.130. Not fonnd in Na’gupa’s Institutes, 


See Sect. 2. § 31. 


t Vide C. 3 § 34 § S’ricristn’a, 
T Na‘’Rupa, 13. 49. 


+ Ibia. 
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ants here intends. such descendants as present funeral obla- 
tions ; for one, who is not an offerer of oblations, confers no: 
benefits, and consequently differs in no respect from the 
offspring of a stranger or no offspring at all. 

piv 2. It is the daughter’s son, who is 
mien ane Son On the giver of a funeral oblation, not his son ; 
tions. nor the daughter’s daughter : for the fune- 

ral oblation ceases with him. i 


3. Therefore the doctrine should be respected, which 
hee tre ai oil Dicsuira maintains, namely, that a daugh- 
rightly prefers the bET who is mother of male issue, or who is 
daughter, who has likely to become so, is competent to inherit ; 
or is likely to have not one, who is a widow, or is barren, or 
fails in bringing male issue as bearing none 

but daughters, or from some other cause. 


4. Here again, the unmarried daughter is in the first 
place scle heiress of her father’s property 
4. The maiden [to the exclusion of any daughter verbally 
daughter has the betrothed.*] Accordingly Para’sa’Ra says, 
ing to Pana’sa’na, “ Let a maiden dayghter take the heritage 
; “ of one who dies leaving no male issue ; 
“or, if there be no such daughter, a married one shall in- 
“ herit.” Inthe term “married” is here implied the restric- 
tion before mentioned [excluding one who fails in bringing 
male issue.t] 


5. Thus Dr’vana says, “ To maidens should be given a 
“ nuptial portion out of the father’s estate. 
“But of him, who leaves no appointed 
“ daughter, [nor son,] the unmarried daughter, belonging to 
“his own tribe, and legitimate, shall take the inheritance, 
“like a son.” Theterm “appointed daughter” implies also 
son. “Hisown;” belonging to the same tribe with himself. 
“ Legitimate ;” his own lawful issue. 


5. and Dr'vata. 


Annotations. 


5. Out of the father’s estate.| This.is according to the reading, which is 
followed by this author, as well as by Racnunanpana. But in other compilations, 
as the Smritichandrica, Retnécara and Viramitrodaya, the text is read pitr?-dra- 
vyam, instead. of pitré-dravydt: and the author of the last-mentioned work 
explains the passage as signifying, that ‘a portion of the paternal estate | equal 
‘to the fourth part of a share] and nuptial presents should be given to a maiden 
< daughter.’ 


* Cuu’pa’wan’t and §/Ricrisun’a. + Cnv’pa'man’) and S/ricrisHn’a. 
24 
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6. This is proper: for, should the maiden arrive at 
7 puberty unmarried, through poverty, her 
A Ee tee father and the rest would fall to a region 
welfarcofthemanes of punishment, as declared by holy writ. 
of Her encestor; Thus VASISHT HA says, “So many seasons 
seura “of menstruation as overtake a maiden 
“ feeling the passion of love and sought in 
“marriage by persons of suitable rank, even so many are 
“ the beings destroyed by both her father and her mother ; 
“ this is a maxim of the law.”* So Parr- 
ninasr: “A damsel should be given in mar- 
“ riage, before her breasts swell. But, if she have men- 
“ struated [before marriage,] both the giver and the taker fall 
“ to the abyss of hell ; and her father, grandfather, and great 
“ grandfather, are born [insects] in ordure. Therefore she 
“ should be given in marriage while she is yet a girl.” 
7. Since then the father and the rest are saved from 
a We GLA hell by sufficient property becoming appli- 
or PRR cable to the charges of her marriage ; and, 
wealth to that pur- being accordingly married, she confers 
pose oe boii benefits on her father by means of her son ; 
ather’s benefit. 3 É 
the wealth devolving on her is for the 
benefit of the [former] owner ;t and it is reasonable, there- 
fore, that the property should descend to the unmarried 
daughter, on failure of the wife. 
8. But, if there be no maiden daughter, the succession 
Š devolves on her who has, and on her who 
FEAP id tae is likely to have, male issue. That is 
likely to have male declared by Vrinaspari: “Being of equal 
issue, succeeds: as «í elass and married to a man of like tribe, 
intimated by Vri- ,, 3 i j a) eT Pa 
< HASPATI. and being virtuous and devoted to obe- 
« dience, she [mamely, the daughter,t] whe- 
“ ther appointed or not appointed to continue the male line, 
« shall take the property of her father who leaves no son 
“ [nor wife.§]” Ñ 
9. Of equal class.} Belonging to the same tribe with 
Bat tage stan, her father. Married to a man of like tribe.] 
tion of the text. This is intended to exclude one married to 
a man of a superior or inferior tribe. For 


and Parr’ Hinast. 


Annotations, 
9. To exclude one married to a man of a superior or inferior trila, &e.] This 


* Vasisni HA, 17, 56. + Vide Sect. 1, § 44. 
-t Vide § 13. § S’nicnisun’a and HU'DA'MAN'L 
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the offspring of a daughter married to a man of a higher or 
lower class is forbidden to perform the obsequies of. his 
maternal grandfather and other ancestors who are of inferior 
or of superior rank. But one, married to a man-belenging 
to the same class, confers benefits on her father by means 
of her gon. f, 


10. The son of a daughter appointed to continue the 
ee male line is, like a son, highly beneficial 
appointed to con- tO his ancestor ; and, through him, the ap- 
tinue the male line pointed daughter is equal to a son : where- 
hos a preferable fore the appointed daughter and legitimate 
son have an equal right of succession.” 
But a married daughter, who was not so appointed, confers 
less benefit on her father than the son and the rest [viz., 
the son’s son and grandson’s son,f and the widow ;{] and 
is of benefit by means only of her son : it is proper, there- 
fore, that she should succeed only on failure of other heirs 
down to the unmarried daughter. 


11. It must not be alleged, that, admitting this doc- 
trine [of benefits conferred being the cause 
for tpréferring engl ETI succession,§] the daughter, who 
who has male issue has male issue, should alone inherit in the 
HB E TE first instance ; but, on failure of such, then 

i a daughter who may have issue. For her 


11. An argument 


Annotations. 


remark of Jiaco'ta-va'HANA isinadmissible: for the term ‘married’ excludes the 
notion of union with a man of inferior tribe; since there can be no marriage 
between a woman of higher tribe and a man of a lower one. Therefore the 
intention is to exclude one married to a man of superior class. Viramitrédaya. 


Who are of inferior or of superior rank.] A daughter’s son of a superior 
tribe is forbidden to offer a funeral repast to the manes of his maternal grand- 
father who is of a lower tribe; and a daughter’s son, being of inferior rank, is 
fortidden to offer it for his maternal grandfather whois ofa higher class. RAGH. 
on Déya-bhiga. 

11. For her son.might be excluded from the succession.) Accordingly the 
notion, that, in the case of two daughters having male issue, one a widow, the 
other keying a husband living, the widow should inhent in the first instance, 
because she first offers funeral oblations through her son [whose father is ready 
dead], is refuted. ACHYUTA and S/ricrisun’a. 


* Vide C, 10. + S’ricrisuy’a, t CHU'DA'MAN’'I § ACHYUTA and §’RickisHn’s. 
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son, born subsequently, might in this manner be excluded 
from the succession. Nor is this proper ; for both equally 
confer benefits on their grandfather, as daughter's sons. 

12. By specifying “obedience” to 


12. A widowis her husband (§ 8), the author indicates, 
excluded by impli- 


cation (§ 8.) that she is not in the state of widowhood, 


and that consequently she may have issue. 


13. In the text before cited (§ 8), the pronoun refers 
ERRAN to the word “ debt i Fana ED a 
3. Further ex- preceding passage [which will be torthwr 
3) shinier quoted. § 14] Thus, by the conditions 

specified, that she be “of equal class’ and 
“married to a man of like tribe,” &c. (§ 8), the author 
Pian shows, that she does not inherit her father’s 
not inkerit of Wealth merely in right of her relation as 
course, in right of daughter. Else, since the daughter's right 
herrelationassuch. of succession is declared by the following 
passage, the mention of it by the same author in the fore- 
going text would be a vain repetition. But a special rule, 
regarding what was suggested generally, is not tautology. 


hi 
Ve WA aoe 14. “ Asa son, so does the daughter 
of Vrtnasraticom- “‘ of a man proceed from his several limbs. 
pares the daughter «t Tow then should any other person take 
‘O € son. ie 
“ her father’s wealth ?’t 


15. Since a daughter’s right of succession to the pro- 

15. If an ap- pertyof her father is founded on het offering 
ointed digri funeral oblationsbymeans of herson ; there- 
aoira does’ not, fore, even in the case of an appointed daugh- 


goto her husband: ter,on whom the estate has devolved by the 


mo E a 


Annotations., 


14. Proceed from his several limbs.) This is an allusion to a passage of 
the Véda, which is quoted by Baup'Ha‘yana. It is addressed by a father to his 
son, “From my several limbs thor art distilled; from my heart thou art 


“ produced: thou art indeed self, but denominated son: may thou live a hun- | 
“ dred years.” 


15. By her unmarried sister or by another.| The text is read and inter- 
preted differently in the Retndcara: ‘ If she leave no son, it shall be taken by 
‘her caughter or by her sister.’ This is according to the reading of the text, as 
it is cited in the Calpataru, ‘ uputrayan cumdryd swasrdé vatad gráhyam, in- 
stead of ‘aputrdydn cumarydva swasra tad grahyan tad anyayd. 


* ÇHU'DA'MAN'I, S’picnisun’a, &C. + Vrimaspati. 
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demise of her father, should she bear no male issue in conse- 
quence of her proving barren, or because her husband is in- 
cavable of procreation, the property does not go upon her 
dice o AEO death to her husband. Thus S'axc'na and 
S'axo'n: and Lic'- LICHITA say, “The husband is not entitled 
ete and Parmi- “< to the wealth of his wife, being an ap- 
Mig “pointed daughter, if she die leaving no 
“issue.” So Parr’ninasr: `“ On the death of an appointed 
“ daughter, her husband does not inherit her property : if 
“ she leave no issue, it shall be taken by her unmarried 
“sister or by another.” Hence her property is to be taken 
by her maiden sister, or by another sister likely to have 
issue. Therefore, when the succession has devolved on a 
female, [her husband’s*] claim [as her heir] is precluded. 


16. But the following passage of Menu must be under- 
16. Al contra. Stood to be applicable, on the demise of 
dictory passage of an appointed daughter, who has not bee& 
Menu supposesher destitute of male issue, having borne a son 
tohave bornoissue. ho has died. “Should a daughter, appoint- 
“ ed to continue the male line, die by any accident without a 
“ son, the husband of that daughter may without hesitation 
“‘ possess himself of her property.” 


17. Vrinasrartrecites the gift of the funeral oblation 
ty Ar ae A aS the sole cause fof right] int the instance 
° augn- 

ter’s sonis thenext, Of both [the daughter and the grandson.] 
heir; as declared “ Ag the ownership of her father’s wealth 
by Vaiuasratl. —, « devolves on her, although kindred exist ; 
“ so her son likewise is acknowledged to be heir to his 
“ maternal grandfather's estate.” As the daughter is heiress 
of her father’s wealth in right of the funeral oblation which 
is to be presented by the daughter's son ; so is the daugh- 
ter’s son owner of his maternal grandfather’s estate in right 
of offering that oblation, notwithstanding the existence of 

kindred, such as the father and others. 


Annotations. 


16. Haviny borne a son who has died.) Jitu'ta-va'WANa’s text exhibits the 
conjunctive particle cha: and, according to this reading, the sense sho ‘ld be 
‘who is not destitute of male issue and who has borne a son who his died.’ 
But Acnyuta and S‘Ricriswy’s censure it as an erroneous reading. 


* Cuu’pa’man’t, ÅCHYUTA, and S/Ricrisin’ a; + Mpxv, 9, 125. 
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18. Nor does this text (§ 17) relate to the son of an 
appointed daughter : for the pronoun “her,” 
ae Ene TE an Teh the phrases « devolves on her,” and 
offspring of an ap-  “ her son 1s acknowledged,”) bears reference 
pointed daughter. 45 the “daughter whether appointed or not 
appointed,” who was mentioned in the preceding passage 
(§ 8.) Or, upon the principle of selecting the nearest term, 
the reference may properly be to the “ daughter not appoint- 
ed.” But this term cannot be rejected to select the other. 


19. Accordingly Menu propounds the daughter's 
‘oh origin from the person. of the maternal 
Uuaconlagiherca evandtather asthe reason of the daughter’s 
ole Ge daugh- gon haying a right to the succession; not 
ter'sson inheriting. Jer appointment to raise a son: else he 
would have specified this cause. “ Let the daughters son 
« take the whole estate of his own father who leaves no 
4 [other] son ; and let him offer two fureral oblations; one 
« to his own father, the other to his maternal grandfather. 
« Between a sows son and the son of a daughter, there is 
« no difference in law ; since their father and mother both 
“ sprung from the body of the same man.”* 
20. Thus this very author expressly declares, that the 
daughter’s son, born of one not appointed 
20. He expressly to continue the male line, has the right of 
declares his teh succession.” “By that male child, whom 
“ daughter, whether formally appointed 
= or not, shall produce from a husband of an equal class 3 
“¢he maternal grandfather becomes in law the father of a 
“son: let that son give the funeral oblation and possess 
‘the inheritance.” t 
Besides the term * daughter’s 


91. Daughter’s 2i: ; ER 
Ma a gon off “son. is im law restricted to signify the 


Annotations. 


thus likening the grandson in the female line 
timated, that, as, on failure of the son, 
daughter, the daughter’s son 18 the 


19. There is no difference.) By. S 
to the grandson in the male line, it is m 
the son’s son is heir, so, in default of the 
succersor. Racu. Dayatatwa. 

Consider as another son.) In the Calpataru, the text is read asyám “ her,” 
instead of anyam “another.” That reading varies the construction rather than 
the purport of the text. 

Soe E ae gah indii 


les, T lee eS ee oan 
Many. 9, 132. —133. t Menu, 9. 130. 


i 


SAG Lie 


an appointed 
daughter: asis inti- 
mated by Bavp'ita’- 
YANA. 


t 
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male offspring of an appointed daughter. 
Baup'ns rasa intimates that, when he says, 
“ (Consider as] another [son] the daugh- 


“ters son termed son of an appointed 


“ daughter, being born of the female issue after an express 


ee 


stipulation.” 


22 


22. BHÓJADE'VA 
cites the text ($17) 
as of general im- 
port. 


23. 


at 


23. GOVINDA- 
RAJA prefers the 
daughter’s son to 
the married dangh- 
ter: conformably 


with a passage of 


Visun’v. 


Here ‘ consider’ is understood. 


Hence also [since such is the scope and purport 


of the text 3° § 17] Brósine va has cited 


‘that passage of Vrinaspari under the head 


of succession of a daughter appointed or 
unappointed. . 


But Govixpa-taaA, in his commentary on Mexr, 


states the claim of the daughters son as 
preferable to that of the married daughter, 
on the grounds of the following passage of 
Visuy’u. “If one die leaving neither son 
“nor grandson, the daughter’s son shall 
“ inherit the estate ; for, by consent of all, 
“ the son’s son and the daughter’s son are 


. . . à s 92. 
“ alike in respect of the celebration of obsequies. t 


24. This is un- 
satisfactory. 


BQN 


25. A daughter's 
son inherits after 
the married 


daughter ; 


24. This does not appear to us satis- 
factory : for it contradicts the text above 


cited (X 8.) 


But, in default of a married daughter such as 


above described, the succession assuredly 
devolves on the daughter's son, notwith- 
standing the existence of the father and 
other kinsmen. For it appears from the 
comparison of his condition to her’s, (§ 17) 


i >i ch ap eee ” 
and more expressly from the purport of the term “ likewise 
in the phrase “her son likewise is acknowledged to be 


Annotations. 


21. After an eapress stipulation.] After the accepting of her as an ap- 


pointed daughter. 


(Vide § 15.—17.) Onu'DA'Man’r and S'RÍCRÝSTN'A. 


25, A married daughter such as above deseribed.] Who docs not fail of 


bearing issue. 


Who has or is likely to have male issue. 


* S/RicRIsHN/A. 


CHU'DA'MAN'I, AcityurA, and S’ricrisun’a. 


Raci. on Déya-bhaqa. 


+ Not fotnd*in Visux’v’s Institutes. Tt is cited by Rasuunanpana in the Déya- 
tatwa, as on the authority of Goyinpa-Ra‘sa’s quotations. 
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“heir,” (§ 17), that his pretensions are inferior to her's, Phere- 
fore it is a right deduction, thet the succession of the daugh- 
ter’s son is next after the daughter. 


26. By the words “ although kindred exist,” (§ 17) 
p the succession of both parents, whizh rea- 
ea ARNAS sonably should take effect on failure of the 
ated wife, but which 18 barred by the daughter 
` and daughter’s son, is hin ted as taking place 
when no such impediment exists. Accordingly VRIR ASPATI, 
immediately after [the passage above cited, * $ 17] says 
« On failure of those persons, the brothers-and nephews of 
“ the whole blood are entitled to the estate, or kinsmen, or 
« cognates, or pupils, or venerable priests.” Here the word 
« those” bears reference to the daughters son [named in the 
texit, | and to the parents indicated [by the term kindred.t] 
Therefore, it is on failure of these persons, that the succes- 
sion of brothers and the rest takes place. 
27. As for the assertion of Ba’to’ca, that the daugh- 
ters son inherits wtter the whole series of 
97. Bauoca heirs specified in the passage of [YA INYA- 
Oe ENT waucyal above eited, “ The wifo, daughters 
govaierroucousiy. |. ‘ also, &e., (scet. 1. $4) dat is mere childish 
prattle ; for it contradicts the text of Vei- 
aaseari ($ 17) Nor is there any thing inconsistent with 
that enumeration of heirs ; for the maiden daughter, mar- 
riod daughter, and daughter's son, are all signified. by the 
term “daughters” in the plural munber (sect. 1. X 4) As 
the word “son,” in the phrase © who departed for heaven. 
«Joaying no son,” intends male issue down to the great 
grandson, since he is equally a giver of funeral oblations ; 
so docs the term s danghtor” coprehend the daughter's 


a 


Annotations. 


OG, Pears reference si.s.. to the parents.) Filse. if tho brothers inherit 
next after the daughters sou, that would contradict Y A'INYAWALCYA and the 
rest, as above cited. (Vide Sect, 1. § 4.) Cau'pa Man'1 and S/ricnisHy’a. 

27.. As for the assertion, that the daughters son inherits after the whole 
series of hei rs. £u] This doctrine is maintained by the Muit hilu school, 38 is 
remarked by S'RU rísuy'a. in the Cranu-Sangrala. 


ee fore 


4 S BÍCRISUN A Rcon P aebhitian. 
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son, for he also is the giver of a funeral offerino ; or as the 
term ‘male Issue,” in the sentence “on failure of male issue, 
the daughter inherits” (§ 1), intends the widow also. Else 
the plural number, in the word “ daughters,” would be 
unmeaping : and the author would have used the singular 
number, as in the words “ the wife,” “the son of a brother,” 
&c. We shall hereafter [in the course of expounding pas- 
sages concerning the re-union of parceners*] explain the 
ae E of the plural number in the word “brothers,” (sect. 
. $ 4. 


28. Moreover, since a series of heirs is specified from 
both parents to the king, it would follow, 

aise sateen onla that the succession of the daughter's son 
Eee Y takes effect on failure of the king. But 
there never is a vacancy of the throne ; 


2 
and consequently the succession could never take place. 


29. Therefore the succession of the daughter’s son on 

i a 5 < , 

99°) The. olnek failure of daughters, as affirmed by MaE 
doctrine should be WARU'PA, JITE'NDRIYA, BHÓJADEvA, and Gó- 
admitted. VINDA-Ra'JA, should be respected. 5 


30. But, if a maiden daughter, in whom the succes- 
sion has vested, and who has been after- 
HE Mu hi Ap wards married, die [without bearing issue,t] 
out issue, her the estate, which was her’s, becomes the 
See Deas heirs property of those persons, a married daugh- 
j ter cr others, who would regularly succeed 

if there were no such [unmarried daughter] in whom the 
inheritance vested, and in like manner succeed on her demise 
after it has so vested in her. It does not become the pro- 
perty of her husband or other heirs : for that [text, which 
is declaratory of the right of the husband and the rest,}] is 
relative to a woman’s peculiar property. Since it has: been 
shown by a text before cited (sect. 1. § 56), that, on the 
decease of the widow in whom the succession had vested, 
the legal heirs of the former owner, who would regularly 
inherit his property if there were no widow in whom the suc- 
cession vested, namely, the daughters and the rest, succeed 
to the wealth ; therefore the same rule [concerning the suc- 
cession of the former possessors next heirs$] is inferred 


* Acnyura and S/ricrisny’a, Vide Infra. Sect. 5. § 87. 
t SxRicrisan a, £ hid. § Ibid. 
-3 
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á fortiori, in the case of the daughter and grandson whose 
pretensions are inferior to the wife’s. 


31. Or the word “wife” [in the text above quoted,* 
e a sect! T. §56]) as employed with a general 
general inthe case import’: and it implies, that the rule must 
of a woman’ssuc- ye understood as applicable generally to the 


cession. 7 x Jo BT 
case of a woman’s succession by inheritance. 


32. Thus has the succession of the 


32. Conclusion. ; 
daughter and daughter’s son been explained. 


SECTION II. 


On the Fathers right of Succession. 


1. Ir there be no daughter’s son, the succession de- 

1. The fatherig VOlves on the father ; and not on the mother 

next heir after the [before the father]; nor at once on both 

daugbron nison, parents. For that is contrary to VisHN’v’s 

text, “If there be none, it belongs to the father ; if he be 
« dead, it appertains to the mother.” 


2. But the following passage of Meyv, as well as that 

of Vrinaspati, must be understood as relat- 

2. Passages of ino to a case of failure of heirs down to the 

Menv and Vrinas- ioe E TETN «Of a MIGE 
PATI, which declare ather INCLUSIVELy. a son aying chi 

the mother’s suc- “ less [and leaving no widowt] the mother 

the demise cfthe. Shall take the estate ; and, the mother 

father. “ also being dead, the father’s mother shall 

“ take the heritage.”§ “ Of a deceased son, 

“ who leaves neither wife nor male issue, the mother must 

“ be considered as heiress : or, by her consent, the brother 

“ may inherit.” || 


3. This is a result too of reasoning. The father’s 
3. Jhe prefer- right of succession should be after the 
able right of the, daughters son and before the mother: for 


# S'RÍCRİÍSHN'A. ; + Vide Supra. Sect. 1. $ 5. 
¢ AcuyutA and §/ricriSun’a, § Ment, 9. 217. | Vrittasparr, 
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father is a resultof the father, offering two oblations of food to 
reasoning : . 5 . 

z other manes, in which the deceased parti- 
cipates, is inferior to the daughters son who presents one 
oblation to the deceased, and two to other manes in which the 
deceasrd participates: he is preferable to the mother and 
the rest because he presents [personally*] to others two 
ovlations in which the deceased participates ; and his supe- 
riority is indicated in a passage of Mrxu: “In a compari- 
“ son of the male with the female sex, the male is pronounc- 
« ed superior. + 


4. Inthe term pitaraw “both parents” (sect. 1. § 4), 

4. Ana is ingi te priority of the father is indicated : for 

cated by the text the father is first suggested by the radical 

which ` expresses term pitri; and afterwards the mother is 
‘* parents.” hts “os s 

inferred from the dual number, by assuming, 

that one term [of two which composed the phrase] is 

retained. 


5. Hence [since the members of the series are present- 


1a) ed to the understanding in the order 

5. An objection here stated{], the argument, that, ‘the 
obviated. 5 4 : 3 3 

mental apprehension of a series bemg 

‘ co-extensive with the oral recital of its component members, 

‘recital, being wanting, necessarily precludes apprehen- 

€ sion,’ must be rejected as inconclusive ; for it is not true, 

that an adequate indication-is wanting [being deducible in 

the manner above stated ; § 4] and [the joint succession of 
father and mother] would contradict the text of Visun’v. 


6. Thus the father’s right of succes- 


6. lusion. j 
Conclusion sion has been explained. 


Annotations. : 
4. By assuming that one term is retaimed. | is is an allusion to the ety- 


mology of pitaraw ‘ parents’ from pitr? ‘father,’ representing the compound 
term mété-pitaraw ‘ mother and father’ Panini. 1. 2. 70. 


* CHU'DA'MAN'I t Menv, 9. 35. t S'riczisun’a. 
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SECTION TIV. 


On the Mothers right of Succession. 


1. Irthe father be not living, the succession devolves 

1. The mother 02 the mother : for, immediately after pro- 

inherits after the pounding the father’s right to the estate, 

father. Visun’v’s text declares, “ If he be dead, it 
“ appertains to the mother.”* 


2. This too is reasonable : for her claim properly pre- 
cedes that of the brothers and the rest ; 
since it is necessary to make a grateful re- 
turn to her, for benefits which she has per- 
sonaily conferred by bearing the child in her womb and nur- 
turing him during his infancy ; and also because she confers 
benefits on him by the birth of other sons who may offer 
funeral oblations in which he will participate. 


3. Thenotion, therefore, that the mother’s right should 

3. The doctrine Precede the father’s, because she is pro- 
of her preferable nounced to surpass him in the degree of 
right is errorieous. veneration due to her, must be rejected. 
For, if a superior title to veneration were the reason of a 
right of inheritance, the succession would devolve on the 


2. Her right is 
founded on reason. 


Annotations. 


3. The notion that the mother’s right should precede the father’s, is rejected. | 
This appears to be levelled against the doctrine maintained by the Mait'hila 
school, or, at least, by Va/cuespati Mis'ra and by the author of the Vivdda-chan- 
dra. S’‘Ricrisnn’a, in the Crama-sangraha, cites Mis'Ra (meaning VA'CHESPATI 
Mis‘R4) as affirming that doctrine on the strength of an inverted and erroneous 
reading of Visun'v’s-text. (Sect. 1. § 5.) 


Because she is pronounced to surpass him.] By the following or similar 
passages: “ A mother surpasses a thousand fathers.”+ S'ricrisHn’a. 


* Vide Supra. Sect. 1. § 5. t Menu, 2. 145. 


at & 
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spiritual preceptor before the father ; since it is said “ Of 
“him who is the natural parent, and him who gives holy 
“ knowledge, the giver of the sacred science is the more 
“ venerable father :”* and paternal uncles and the rest would 
inherit in preference to a younger brother or a nephew. 
Therefore the mother’s right of succession is after the father 

{and_before the brothers.t] - 
4. By thus declaring, that the mother’s succession takes 
in place after the father of the deceased, and 

. By the same 3 9 z 
analogy, thegrand- before the father’s offspring, the author in- 
others) ie timates, that the paternal grandmother's 
father. ©. succession likewise takes place after the 
grandfather and before the grandfather’s 
offspring. For otherwise [if a different order of succession 
be assumed ;f or if that order be not established ;§ or that 
ndication be not acknowledged ;||] there is a contradiction 
batween the specified order of succession, ‘both parents, 
brothers likewise, &c., T [and this case which is perfectly 
analogous.**] Accordingly [since the grandmother’s right 
of succession is in this manner indicated by Ya’snyawat- 
oya ;tt] Menu says, “ And the mother also being dead, the 
“father’s mother shall take the. heritage.”{{ The meaning 
is ‘being dead, that is, deceased, together with her offspring.’ 
5. Here the particle “and,” as wellas “ also,” must be 
joined in construction with beth parts of the 
pŠ enana after sentence. ‘Therefore the sense is ‘ and the 

rothers and J 
nephews. < mother being dead, the paternal grand- 
< motùer also may take the heritage. What 
then becomes of the brothers and the rest? These persons, 
including the paternal grandfather, are indicated by the par- 
ticle “also.” 

6. The meaning then of the text [of Ya’snyawauoya§§] 
Au AAD is this : the succession of both parents takes 
thor inherits after effect, in the order which has been explain- 
the father and be- ed, after the descendants of the deceased 
fore the offspring, down to his daughter’s son, and before [the 


Annotations. 

5. Are indicated.| Copies of S'ricrisun’a exhibit a different reading; 
samuchchitah ‘assembled’ instead of suchitáh ‘hinted... The variatian does 
not make a material alteration in the sense. 

* Menu, 2. 146. S’Ricrisun’a. t Ibid § CHU'DA'MAN'I. 


|| Acuyura. T Vide Supra. Sect. 1. § 4. #* Cuuspa’MAN’I and S’/RicRisHN’a. 
++ Rieu an Ndaa_hhdaa eaat ar |e Sent. 3, § 2 88 Cuu'naran’s . 
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so the grand- father’s*] own offspring. Hence the suc- 
ee tea cession of the paternal grandfather and 
father and before grandisother is thus shown to take place 
tne Progeny: before their own offspring. Accordingly it 
is not separately propounded in the text of Ya’sNYAWALCYA ; 
since the right of the paternal grandfather and grandmother 


is virtually declared by showing the mother’s right of suc- 
cession. 


rea Conclasion: 7. Thus the mother’s right of inherit- 
ance has been explained. 


SEO dO) Nive 


On the Brothers right of Succession. 


1. Ir the mother be dead, the property devolves on the 
1. After the Prother: for Visuy’u, having declared, that, 
mother, the bro- “‘ Ifthe father be dead, it appertains to the 
thers inherit. « mother,” proceeds to say, “On failure of 
“ her, it goes to the brothers :”t and here the pronoun refers 
to the mother. It appears also from the passage [of Ya’anya- 
waucyA] ‘both parents, brothers likewise, f that the 
brother’s succession takes place in the case of the death of 
both parents. 


2. It must not be alleged, that, under the passage 


above cited, which expresses “brothers like- 

2. Not thebro- «¢ wise and their sons,” the brother’s son, 
ther’s son jointly : athe eJ. Í 

with! thei: being declared heir in like manner as the 

brothers are, shall inherit also next to the 


Annotations, 


7. The mother's right of inheritance has been explained.| On the death of 
the mother, the residue of the estate devolves on the brother as next heir in the 
order of succession, and not, like a woman’s peculiar property, on her son and 


daughter: for it is a case of an estate devolving on a woman. (Vide Sect. 2. 
$33.) CHV'DAMAN'I. 


* Racn, on Dayaebhiaa, + VidesSupra. Sect, 1§ 3. E Sect. 1. § We 
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mother. For the text of Visun’u, declaring that “ it goes 
“to the brothers,” adds “ After them, it descends to the . 


“ brothers sons :” and in this place the pronoun refers to 
the brothers. 


3e That too is reasonable: for the brother confers 
FSR PARIT, benefits on the deceased owner by offering 
-.able; for the three funeral oblations to his father and 
brother confers other ancestors, in which the deceased 
Te nefits on participates ; and he occupies his place, as 
j presenting three oblations to the maternal 
grandfather and the rest, which the deceased was bound to 
offer ; and he is therefore superior to the brother’s son, who 
has not the same qualifications. But deriving his origin from 
the mother, the brother, though he do possess these quali- 
fications, is inferior to the mother ; and his succession, there- 
fore, very properly takes effect after her. 


4. Besides why may not the word “ likewise” be con- 

a As well nected with the term “ brother ?” and thus 
might parentsand the parents and brothers may have an equal 
brothers inherit right of succession ; the text being inter- 
er preted ‘as parents, so do brothers inherit.’ 


5. The question; then, must be negatived, as at vari- 

. ance with the text of Visuy’u: and the 

5. It is contra- same is to be done in the other instance 

Sane > likewise [of the’claims of brother and 

brother’s son.*] So Menv declares, that 

brothers take the inheritance, not the nephew. “ Of 

“ him, who leaves no son, the father shall take the inherit- 
“ ance ; or the brothers.”t 


6. Moreover, why has not the nephew, whose father 

is living, a right of succession? There is 

6. The nephew no other reason.but this: that one, whose 

re AINA : father is living, does not confer benefits, 

how should one, since he is incompetent to offer oblations. 

wee ected? Tf then it be thus settled, [that the order 
, be vitted P } 4 À = 

of succession is regulated by the degree in 

which benefits are conferred,{] how should a nephew, 

whose father is deceased, inherit equally with the brother, 

since he does not confer equal benefits? Accordingly 

Dr’vaA, in a passage before cited [Sect. 1. § 17], not sps- 


* ACHYUTA and S/Ricrisun’a. + Menu, 9. 185, f S’ricrisun’a. 
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cifying the brother’s son in the series of heirs down to the 
half brother, comprehending the widow, daughter equal by 
class, father, mother, brother of the whole blood, and 
brother of the half blood, intimates that the succession 
of nephews and the rest takes place on failure of heirs down 
to the half brother. 
7. The passage, which pronounces a nephew to be as 
a son, [“ They are all fathers by means of 
7. A nephew is “that son ;”*] is intended to authorize his 
Caen te tobe presenting a funeral oblation and to estab- 
ent view. lish- his right of succession on failure of 
brothers. [They do not inherit together ;t] 
for that contradicts the text [of Visun’u{] above cited. 
Else why should not [his right of succession§] be before the 
brothers. : j 


8. The brother 8. Therefore the brother alone is heir 
therefore is sole - a 
PAi, in the first instance. 


9. Here again, a brother of the whole blood has the 
? first title ; under the following text {§10] : 
sao, Tirst the bro- and, even under the general rule for the 
blood ha e brother’s succession (“ brothers also” Sect. 
1. § 4). The meaning is, that the whole 
brother shall inherit in the first place : but, if there be 
none, then the half brother ; for he also is signified by the 
word brother, being issue of the same father. 
10. The passage alluded to (§ 9) is as follows: “ A 
INSO OAOA Lan re-united [brother] shall keep the share 
with a passage of “‘ of his re-united [co-heir,] who 1s deceased ; 
Ne CREAM AUGER: “ or shall deliver it to [a son subsequently] 
born. But an uterine brother [shall thus retain or deliver 
“the allotment] of his uterine relation.”|| This text of 
Ya/snyawatcya also shews, that the term brother is appli- 
cable both to the whole and to the half blood. Else, if it 
intended only the uterine [and, of course, whole] brother, 
the author would not have specified, that “the uterine 
« brother should retain or deliver the allotment of his uterine 
“relation :” for the whole blood would be signified by the 
single term “ brother.” 
fis aa 11. Therefore the succession of bro- 
inference |” thers, whether of the whole or of the half 
blood, is declared by the passage before 


* M ENU, 9 182. + ACHYUTA. t CHu’pa'man'r and §’n crisun’a. 
§ S’ricrisyyn’a. || Ya/nyvawatcya, 2, 139. 
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cited ( Both parents, brothers likewise.” Sect. 1. § 4). But, 
by here specifying the uterine relation, the prior right of 
the uterine (or whole) brother is intimated. 


12. The succession of the half brother, between [the 
whole brother and the brothers son,*] as 
12. The halfbro- affirmed by S/ricara and Vis WARU PA, 
ther is rightly plac- Ay UG : 
od between the should be acknowledged ; for he is inferior 
whole protien and to the whole brother, who presents oblations 
Benner oJ aun, to six ancestors which the deceased was 
bound to offer, and also presents three ob- 
lations to the father and others, in which the deceased par- 
ticipates ;* while the half brother only presents three obla- 
tions in which the deceased participates : and he is superior 
to the nephew, because he surpasses him in the conferring | 
of benefits, since he offers three oblations of which the 
deceased participates. 


13. In answer to the inquiry whether the half brother, 
though re-united in co-parcenery, be inferior 

13. A sionther or not to the whole brother, Ya’JNYAWALCYA 
PERES S BT, says, “< A half brother, being again asso- 
“ ciated, may take thé succession ; not a 

“half brother, though not re-united: but one united [by 
“ blood, though not by co-parcenery,] may obtain the 


“property ; and not [exclusivety] the son of a different 
« mother.” | 


14. The meaning of the text is this: ‘ A brother by 
l4. Exposition ‘ @ different mother, but associated again 
of it. ‘in co-parcenery, shall first take the 1m- 


Annotations. 


13. A half brother, being again associated, §c.| This obscure text, darker 
even than the preceding one (§ 10), admits of different interpretations, independ- 
ently of variations inthe reading, which also are numerous. It is necessary 
therefore for the understanding of the commentary, to exhibit a second version 
of the text, confsrmably with the interpretation of S'u'tava‘y’r? “ A hatt brother, 
“ being again associated, may not take the succession of his half brother: [the 
« whole blood,| though not re-united, shall obtain the property ; not, though 
“ynited, the son of a different mother.” RAGHUNANDANA, in the Ddyatatwa, 
remarks, that the Mitééshara and Retnácara concur in the same interpretation 
with JÍMU'TA-VA'HANA ; from which he also does not substantially differ. 

* S'RÍORİSHN'A. + Ya/snva@acoya, 2. 140. 
26 
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‘heritance ; not generally any half brother [whether asso- 
‘ciated or separated:*] The latter part of the text is in 
answer to the question, whether, inheriting first, he excludes 
the whole brother or takes the succession jointly with him ? 
‘the whole brother, though not re-united in parcenery, shall 
‘ take the heritage ; (here the word whole brother is under- 
stood from the preceding sentence :) ‘not exclusively the 
‘son of a different mother, though re-united.” Or the term 
“ united” may signify whole brother [or united by blood.] 
Accordingly the text is so read in the citation of it by 
JITE'NDRIYA as a passage of Vridd'ha Ya’inyawaLcya: and, 
in that case, the term “associated” is understood from the 
preceding sentence. 


15. Therefore the half brother, who is again associat- 
i ed in co-parcenery, shall not take the suc- 
5. An asso- i : 4 

ciated half brother Cession exclusively ; but the whole brother 
inherits with the [shares it] though not associated. Such is 
reer eae whole the meaning : and consequently the whole 
brother, who is not re-united in parcenery, 
and the half brother, who is‘associated, should divide the 
succession. Accordingly the author has employed the par- 

ticle “ but” [with the connective sense.t] 


16. An objection is stated by S’ricara Mis’ra. The 
maxim, that ‘the re-united brother shall 

pines an 6 shies “ keep the share of his re-united co-heir,” 
Sioana Misra. ($ 11) is independent [of other precepts,{] 
as it applies to the case of re-united half 

brothers exclusively ; and, in like manner, the maxim that 


“ the uterine [meaning the whole] brother retains the allot- 


Annotations. 


14. The text is so read.) The reading herc exhibited is sédaré nényamatrijak 
instead of sansrishté ndnyamdtrijah. ‘The second verse of the stanza is read in 
the Calpatarw ‘may not take the wealth of the half brother,’ nanyédarya- 
d'hanam harét, in place of ainyodaryé d'hanam harét, ‘a half brother may not 
“take the wealth.’ This readirg is condemned by the author of the Retndcara 
as unauthorized; and Ragnunanvana, in the Dayatatwa, quotes the censure. 
and apparently concurs in it. 


*OSURICRISE? A. + Ibid. t Tbid, 
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“ ment of his uterine relation,” (§ 10) bears no reference [to 
any other rule,] when it is applicable to the case of unasso- 
ciated whole brothers only : but, when there is a half brother 
associated and a whole brother unassociated, if the two 
maxims be applied to this case in consequence of finding 
both descriptions of brethren, then both maxims take effect 
with reference to each other. Now it is not right to make 
the same rule operative with and without reference to 
another maxim ; for this argues variableness in the precept. 
founded on reason- Thus it is shown [by Jamini] in the dis- 
ingofthe Mimánsá, quisition on the passage dwayóh pran - 


ayanti,* that the prohibition, relatively to_ 


4 


two sacrifices, of the use of the uttara-védi or northern altar 
directed generally for the four sacrifices [in which those 
two are comprehended], is not a prohibition [but an excep- 
tion] ; for, if the precept concerning the northern altar be 


‘taken with reference to the (denial, implying consequently] 


an option, in the instance of two sacrifices, and be taken 
absolutely and without reference to any other maxim in 
the instance of the two other sacrifices, there would be vari- 
ableness in the precept. So, in regard to the subject under 
consideration, the maxims, that “ the re-united brother shall 
“« keep the shares of his re-united co-heir,” and that “ the 
“ uterine [or whole] brother shall retain the allottnent of 
“his uterine relation,” (§ 10) are applicable in those cases in 
which the rules are operative independently of any other : 
but, if there be a half brother associated and a whole 
brother unassociated, the two rules are not applicable in this 


dhoni 


Annotations. 


‘16. In the disquisition on the passage dwayóh pran'ayanti. | This is the 
ninth (or, according to one reckoning; the seventh) adhicaran'a or topic in the 
third section of Jansrt’s seventh chapter. Tt is a disquisition on the interpre- 
tation of a passage of the Véda, which directs that a northern altar be prepared 
for the Chéturmdsya sacrifice, and forbids it at two of the four sacrifices compre- 


whence it is concluded, that, this beg an exception to the more general rule, 
the altar is directed to be employed under that general rule, in the remaining 
two sacrifices only, viz., at the Vdrun' a-praghdsa and Sécaméd'ha. The rea- 
soning, introduced into this disquisition, is the ground-work of S’RICARA’S 
objection. See Mitdcshara, 9, 1. 34. 


. 
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instance ; and it would follow, that no one could take the 
estate [since there is no special provision in the law for 
this case.*] Therefore [the true interpretation is, that, in . 
the case stated,] where the associated half brother might be 
supposed to be heir of his associated parcener, under the rule, 
that “a re-united brother shall keep the share of his re-united 
“ co-heir,” the maxim that “the uterine [or whole] brother 
“shall retain the allotment of his uterine relation,” serves 
as an exception to that rule. Thus the half brother, though 
assuciated, cannot be supposed to be heir, if there be a 
Ait. 4 brother of the whole blood. Then how does 
etm Sconclu- the succession go? The wholg brother, 
whether re-united or not re-united in co- 
parcenery, inherits the property. 

17 That is not congruent: for it is not true, that 
RTE kD, Vb there is variableness in a precept, merely 
Aano Stree because two [rulest], which are severally 
; applicable to two [cases{], become. applica- 

ble in a single instance at the same time. 


18. Thus, in respect of the precepts enjoining the votary 

to bestow his whole wealth as a gratuity in 

18. An example one instance and no gratuity in the other, 
of the incongruity : f E ° : : 

of his reasoning. | Which are respectively applicable independ- 

ently of each other, if either the priest 

doing the functions of Udgiitrt, or the one performing tue 

office of Pratistétrt, singly stumble [in passing from the one 

apartment to the other, at the celebration of the saerifice 

, called Jyétishtéma :$] but, if both those priests should stum- 

ble at the same time, neither injunction would be applicable ; 

for that would be a variableness in the precept. 


Annotations. 


18. If either the priest doing the functions of Udgatri.] Among the priests, 
who officiate at the sacrifice called Jydtishtéma, one is termed Udgatré and 
another Pratistotry. In the course of the ceremony, the priests proceed from one 
apartment named Hawvird'hanin to another denominated Havihpavamdna. 
During their progress, if the Udgatrt happen to stumble, the votary is enjoined 
to bestow his whole wealth in a gratuity. But, if the Pratistotr? tall, the cere- 
mony is terminated without,any gratuity, or with a trifle only ; and the sacri- 
fice is to be re-commenced. 


e 
# S'RICRISHN A, + AcHYUTA and S’Rickisun’a, t Ibid. § S’rickisnn’a, &e. 
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19. In like manner, under the precepts, which direct 
the priest to touch an oblation with the 
prayer denominated Chdturhétra at the 
full moon, and with the prayer termed 
Panchahétra at the new moon; an oblation of curds conse- 
crated to Inpra is understood in the sacrifice named Updns’- 
uyága, andan offering of milk consecrated to Ixpra is similarly 
understoood at the Agnishémiya sacrifice; and, both precepts 
being thus severally applicable in those instances, neither of 
them would take effect at the A ‘gnéya sacrifice, since there 
would be variableness in the precept if both were applied 
to this cage. 


20. Therefore, the definition of variableness in a pre- 
20. Theinstance CPt 1s its being a positive injunction with- _ 
referred to does not out reference to any opposition in one in- 
authorize the con- stance, and [an eventual one*] with refer- 
clusion. MAY : 
ence to the opposition of a different precept 
in another instance. Thus, in the example stated (§ 16), the 
prohibition bears reference to the injunction concerning the 
altar, expressed in these words “ At this sacrifice prepare 
“the uttara-védi.” Without opposition to that [injunctiont], 
it would be no precept. Therefore it is a command which 
bears reference to the injunction respecting the altar. Noris 
it in constant opposition to it: for, were it so, the prohibition 
{as well as the injunction] would be useless ; since, without 
the prohibition [and injunction,§] the omissien of the altar 
might be deduced [from the silence of the law]. Therefore, 


19. A further 
example. 


Annotations. 


19. The prayer denominated Cháturhótra.] Beginning with the words 
Prithwihótá. One: being four times called by Prasa'rati under the designation 
of dtmam or soul, replied in the words of this prayer. Hence he is named 
chaturhuta ‘four times called; and, for the sake of mystery, chaturhétr? ; from 
which the name of the prayer is derived. (Tairrigiyva Branman’a; and ' 
Ma’p'wava on Miménsa. 38. 7. 4.) 


The prayer termed Panchahétra.] It begins with the words Agnih hété. 


In the sacrifice named Upinsu-yiga.| Sacrifices are directed to be performed 
at the full and change of the moon. The Ujdnsu-ydga is one of those to be 
celebrated at full moon, and the Agnishémtyad at new moon. Curds constitute 
the oblation at one, and milk at the other of these sacrifices. The A'gnéya 
appertains to both periods; and both kinds of oblations are to be made on that 
occasion. 


* Cuu’DA'MAN’I. + S’Ricrisun’s. f ACHYUTA. § Ibid. 
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even the injunction concerning the altar is a command which 
bears relation to the contrary prohibition ; but, in regard to 
two of the periods of sacrifice, it is independent of any other 
rule. Consequently there is variableness in the precept ; 
and an alternative must be inferred. But, in the case of any 
thing supposed as a matter of spontaneous option, a prohi- 
bition is an absolute forbiddance: for the occasional omission 
of the act was inferrible without the aid of an express prohi- 
bition. 


21. Accordingly [since there is variableness in the 

precept, when a general and a particular, 

eae epee rule, or injunction and prohibftion, are 

example. ' sometimes applicable in the same instance, 

i but not when two particular rules are so gos 

or since a prohibition, which is constant, is inferrible with- 

out the aid of either injunction or prohibition ;t] the pas- 

sages, which direct, that the Shód'asin shall be taken, and 

that it shall not be taken, [at an Atirdtra sacrifice,] consti- 
tute an alternative. 


22. But according to the doctrine of those, who 
Paintin affirm, that an altcrnative is inferred by 
Ce atd this reasoning, namely, that, since a pro- 
hibition implies a previous supposition [to 

the contrary,] the [negativef] precept does not obviate the 
cause ; an alternative would be inferrible even in the instance 
of a prohibition concerning that which was suggested only ` 
as a matter of spontaneous choice: for example, the passage 


Annotations. 


21. Passages, which direct that the Shód'asin shall be taken.| One passage 
of the Véda expresses “ at the Atirdtra take the Shéd'asin ;” another, on the 
contrary, provides “ at the Atiratra take not the Siéd/asin.” It is inferred, 
that an alternative must be admitted; and that the Shéd/usin may optionally 
be used or not at the ceremony called Atirdtra. (JAImINTSs Mimáns, 10. 8. 4.) 


Shéd'asin is a name for a vessel of a particular description. $'’RÍCRÍSHN'A. 


_ It is a wooden bowl employed at sacrifices in which the juice of acid ascle- 
pias is drunk. 


vn 22: The pagsage which expresses “ the priest makes not two portions,” &c. } 
This passage, with the sequel of it which is here inserted between hyphens, 
forms the subject of a disquisition in Jarmini’s Mimánsá. (10. 8. 3.) 


* S’RicRISHN’ A. f ACHYUTA, t Ibid, 
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which expresses “ Fhe priest makes not two [portions of an 
3 oblation of i liqvid butter] when a victim is offered ; [nor 

at the sacrifice with acid asclepias :”] and other similar 
passages. 


23. Moreover, since an effect cannot preclude its own 
iota onaga cause, how can there be in one case oppo- 
veils: sition [which is necessary to constitute an 
alternative ?] for the precepts are not equi- 
pollent. But, admitting that such is the nature of prohi- 
bition, that it eradicates its own cause ; it should eradicate 
it altogether, for [the precept, which suggested] the pre- 
vious supposition, is of inferior cogency. 


24. But they affirm, that this prohibition concerns the 
supposition of something which sponta- 
neous choice may suggest, and is not a for- 
biddance of any thing deduced from a pre- 
cept. That is an assertion which argues extreme ignorance : 
for it would follow, that an alternative does not exist ; 
since the practice of what is commanded by precept, and 
the prohibition of a practice not commanded by precept, 
cannot be in opposition at the same time. The prohibition 
too would not be essential to the act of religion, since 
the practice of something suggested by spontaneous choice 
is not supposable as an essential part of a religious act. 


24. Another ar- 
gument refuted. 


25. Therefore, [since the opposite opinion is erro- 

25. Conclusion PECUS, t] an alternative is inferred [not in 
against S'rícaras the manner there proposed, but{] according 
reasoning. to the reasoning set forth by us [viz., 
that, if the prohibition be constant, both injunction and 


Annotations. 


23. The precepts are not equipollent.| The author here alludes to a pas- 
sage of GAUTAMA; “ If there be contradiction between equal authorities, an 
“ option is inferred.”* Acuyura, S’Ricrfsun’a, &e. 


24. Cunnot be in opposition at the same time.] ‘ Or may subsist in the 
‘same instance. For S’ricrisun’a notices two readings of this passage: 
Upasanhdrd-sambhavdt and Upsanhara-sambhavét. 


* Gautama, 1, 4. t S'RÍCRÍSHN'A. t Ibig 
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prohibition would be unnecessary ; and, if the injunction 
were invariably cogent, the prohibition would be vain.*] 
But let that be ; for why expatiate ? 


26. As for the remark of the same. author, who says 
($ 16) that, ‘if there be a half brother asso- 
‘ciated and a whole brother unassociated, 
‘in which case the half brother might be 
supposed to be the heir under the rule, that “a re-united 
“brother shall keep the share of his re-united co-heir ;” 
($10) then the maxim, that “the uterine [or whole] 
“brother shall retain the allotment of his uterine rela- 
“ tion,” (§ 10) serves as an exception to that rule ; that is 
unsuitable, for, in this very case, the rule concerning the 
-re-united co-heir might on the contrary serve as an exception 
to the maxim, that “the uterine [or whole] brother shall 
« retain the allotment of his uterine relation,” under which 
the whole brother might be supposed to be the heir: since 
there is not in this instance any ground of preference. 


27. But this author’s interpretation of the text, “ A 
“half brother being again associated, &c.,” 
Sadat AL at ($ 13), as explanatory of the passage “a re- 
as stated by him, “united brother shall keep the share of his 
« re-united co-heir,” is quite wrong: for, 
the intended purport being conveyed by that text, the pas- 
sage in question would become superfluous. 
28. Moreover the exposition of the text [by S’Ri- 
UE iss MEA rat], as signifying ‘Let not the half 
haundien | ,|EOUNeL, who is an associated half brother, 
of it, is erroneous. ‘ take the estate ; but the whole brother, 
‘(this term is understood,) who is not re- 
‘ united, shall positively take it ; a son of a different mother, 
< though united, shall not inherit ; is also erroneous, for the 
same term ‘half brother’ in the first part of the text, is 
needlessly repeated ; and the phrase ‘son of a different 
‘mother,’ in the latter part of it, becomes superfluous ; and 
the particle api is taken in the sense of positively. 
29. Besides, under the interpretation of the passage 
a!) fais RA concerning the uterine [or whole] brother 
tion leaves hong as an exception to the claim of the asso- 
unprovided for. ciated half brother if a whole brother un- 
associated exist; and its consequent inapphi- 


96. His infer- 
ence is wrong ; 


a 


A n A n 


* SRICRISHN A apt Artin + Thid. 
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| cableness.to. the tase of a whole brother and half brother 
both unassociated ; these would have an equal right of suc- 
cession [under the general maxim, that brothers shall mherit ; 
Sect. 1.-§.4.* since no distinction is specified :t] or else the 
preperty. would belong to neither of them [if the general 
rule be explained by the particular one.{] 


30. But, if the passage concerning the uterine [or 
30. Orelse the Whole] brother be applicable to this case _ 
objection alleged also, [taking the term “ uterine” as intend- 
by him may bere- ing such a brother generally, whether 
orted. Sree : 
associated or unassociated,§] then the ob- 
jection of variableness in the precept may be retorted on 
you ; for the passage, concerning the re-united brother, bears 
reference to opposition in one case, [in that of the associated 
half brother and unassociated whole brother ;||] and bears 
no reference to opposition in another case, [in that of a whole 
i. brother and half brother both unassociated :1] in like manner 
as it.is declared, that the general rule for preparing the védi 
or altar at a sacrifice with the Séma plant, must be under- 
~stood as applicable to sacrifices in which the use of the altar 
has not been otherwise directed; since there would be 
variableness in the precept, if it operate in the case of the 
` Dieshin’iya and other similar sacrifices, in bar of a command 
forbidding the altar suggested by the extension of a rule 
[concerning ‘sacrifices celebrated at the full moon,] but in 
other instances operate without bar to any thing else. 


Annotations. 


30. At a sacrifice with the Soma plant.) Itis a general rule, that an altar 
is to be used at sacrifices in which the Séma or Asclepias acida is employed. 
An altar is also directed to be provided at sacrifices celebrated at the full of 
the moon. By extension of this rule to the Décshin'tya, which is one part of 
the sacrifice to be celebrated at that-period, the use of the altar is deducible 
from this as well as from the general rule abovementioned. Now, since the 
‘injunction is unnecessary as regarding what is otherwise known, it is supposed, 
that,:to give operation to the injunction in this case, it must be taken as a bar 
to the inference deducible from an extension of a different rule. Hence it is 
considered liable to the objection of variableness. 


a ~ 


ug ACHYUTA. + S'RÍCRÍSHN’A. T S’ricrisuy’a and ACHYUTA. 
§. R'RÍCRÍSHN’A. || Tia. ~  @ Ibid. 
; - 27 
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31. But, according to our interpretation, there is no 
31. This nota Vatiableness in the precept, even as that is 
5 a z 
valid objection to understood by S‘ricara : for the passages 
the proposed con- concerning the re-united brother and the 
senenen: uterine [or whole] brother (§ 10) are rela- 
_tive severally to different cases; and that regarding “a 
“half brother again associated” (§ 13) declares the equal 
participation of a whole brother unassociated and % half. 
rother associated. Thus the meaning of the first part of 
that text is, ‘a half brother, being re-united in co-parcenery, 
‘shall take the succession, although a whole brother not 
‘re-united exist; but a half brother, who is not re-united, 
‘shall not inherit.’ The latter part of the text is in answer 
to the question, does not the whole brother inherit in that 
case? ‘Though not re-united, the whole brother (this term 
‘is understood) shall take the heritage ; and not exclusively 
‘the son of a different mother who is again associated. 
‘But it shall be taken and shared by both.’ Thus the alleged 
variableness in the precept is obviated. 


32. So Menu likewise shows the same rule of succes-. 

a WN ene Sg) Goa S His uterine brothers and sisters, 
of Menu confirms “and such brothers as were re-united after 
the interpretation. « 4 separation, shall assemble together and 


“ divide his share equally.”* 


33. Reciprocation being indicated by the plural 

oN a number, in the term “ uterine brothers,” as 
of his testo" respecting these exclusively ; and in the 
futation of a con- words “ brothers re-united,” as relating to - 
SINEN inference the half brothers; the words “ assemble 
opa togethér” are properly employed to mark 
association of both [descriptions of brethren ;t] for they 
would otherwise be unmeaning terms. Therefore it is from 
mere ignorance that it has been asserted, that both [do not 
inherit together,{] because reciprocation is not expressed 
by the text. Moreover, since the text exhibits the eonjunc-. 
tive particle “and,” in the phrase “and such brothers as 
“ were re-united, &c.,” and the rule [of grammar] expresses, 
that a conjunctive compound is used when the sense of the 
conjunctive particle is denoted ;§ the assertion, that reci- 
procation is not expressed by the text, would imply, that. - 


* MENU, 9. 212. + S’ricrisun’a. t ACHYUTA. § Pa’y’pu, 2. 2, 29. 
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even the conjunction does not bear that sense [viz., the sense 
of reciprocation.*] 


34. 


34. The whole 
brother .nherits in 
preference to a half 
brother, if neither 
be re-united. 

A passage of 
Vithat MENU cor- 
firms this. 


“estate. 


Therefore, if whole brothers and half brothers only 


[notre-united brothers of either descriptiont] 
be the claimants, the succession devolves 
exclusively on the whole brothers. Accord- 
ingly Vrthat Mexu says, “ If a son of the 
“ same mother survive, the son of her rival 
“ shall not take the wealth. This rule shall 
“hold good in regard to the immovable 


But, on failure of him,- [the half brother] may 


“take the heritage.” 


35. 
35. It relates 
to divided immoy- 
ables. 
A corresponding 
passage of Yama. 


This rule shall hold good in regard to the immoy- 


able estate.] This rule is relative to divided 
immovables. For, immediately after treat- 
ing of such [property,] Yama says, “ The 
“ whole of the undivided immovable estate 
“ appertains to all the brethren; but divided. 


“immovables must on no account be taken by the half 


<“ brother.” 
36. 


36. The succes- 
sion devolves on 
the re-united whole 
brother in prefer- 
ence to one not 
re-united. 


All the brethren.]} 


Whether of the whole blood 
or of the half blood. - But, among whole 
brothers, if one be re-united after separation, 
the estate belongs to him. If an unassociat- 
ed whole brother and re-united half brother 
exist, it devolves on both of them. If 
there be only half brothers, the property 


of the deceased must be assigned in the first instance to a 
re-united one; but, if there be none such, then to the half 
brother who is not re-united. 


37. Accordingly the plural number is employed{ in 


_ 37. Reason of 
the use of the 
plural number in 
@ passage before 
cited. (Sect. 1. § 4.) 


the term “brothers,” (Sect. 1. § 4) for the 
purpose of indicating the succession of all 
descriptions of them, in the order here 
stated. Else it would be unmeaning. 


Annotations. 


36. AU the brethren.] Effects other than immovables goto the brothers of 
the whole blood whether separated or unseparated. RacH. Déyatatwa. © 


* AcHyuTA and S/RicRIisHn’a. 


+ Ibid, ` t Vide Sect. 2. § 27. 
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38. The text, “a re-united [brother] shall keep the 
i wasabi “share of his re-united co-heir,” (§ 10) 
arte Se is intended to provide a special rule go- 
tion (§10) provides verned by the circumstance of re-union after 
ajspecial ule: separation, and applicable to the case, where 
a number of claimants in an equal degree of affinity occurs. 
39. Hence, if there be competition between claim- 
BO Els eon ants of equal degree, whether brothers of 
cable to nephews the whole blood, or brothers of the half 
and anal: as well blood, or sons of such brothers, or uncles, or 
pane ae the like, the re-united parcenershall take the 
heritage: for the text does not specify the particular relation ; 
and all {these relations] were premised in the preceding text 
(Sect. 1. § 4%); and a question arises in regard to all of 
them. Therefore the text must be considered as not relat- 
ing exclusively to brothers. 
40. Thus the brother’s right of suc- 


40. Conclusion 9 : 
cession has been explained. 


mmo 


SECTION VI. 


Z -- og — 


On the Nephew’s right of Succession,—and that of other heirs. 


1. Ox failure of brothers, the brother’s son is heir : for 

1. After bro. the text of Visuy’v, having declared “it 

thers, nephews in- ‘goes to the brothers, proceeds “ After 
herit. “them it descends to the brother's sons.”+ 


2. Among these, the succession devolves first on the 
ere te son of a uterine [or whole] brother ; but, 
blood first, and i there be none, it passes to the son of the 
then the halfblood. half brother. For the text expresses, “ An 


“ uterine [brother] shall retain or deliver 


Annotations. 


_ 2. For the text expresses “ an uterine brother,” Sc.) Although there be no 
text which declares the right of a nephew of the whole blood before & nephew of 


* S/RICRISHN’A, + Sect. 1. § 5. 
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“the allotment of his uterine relation” (Sect. 5. § 10). In- 
deed the son of the half brother, being a giver of oblations 
to the father of the late proprietor, together with his own 
grandmother, to the exclusion of the mother of the deceas- 
‘ed owner, is inferior to a son of a whole brother [who is a 
giver of oblations to the grandfather in conjunction with the 
mother of the deceased.* | 


3. Nor canit be pretended that the stepmother, grand- 
mother, and great grandmother take their 
do Sa ee ae places at the funeral repast, in consequence 
like the natural of [ancestors being deified] with their 
mobere fune- wives: forthe terms “mother” lgrandmothevr 
and great orandmother;] &e. lin such text 
as the following$] bear their original sense of ‘his own 
natural mother,’ `< father’s natural mother ; and * grand- 
father’s natural mother ; and it is by those terms that they 
are described as taking their places at the funeral repast. 
Thus it is said, “A mother tastes with her husband the 
“funeral repast consisting of oblations to the manes ; 
“and the paternal grandmother with her husband : and the 
“paternal great grandmother with hers.” But the intro- 
duction of stepmothers and the rest to a place at the perio- 
dical obsequies, is expressly fotbidden. Thus the sage 
declares, “ Whosoever die, whether man or woman, without 
“male issue, for such person shall be performed funeral rites 
“ peculiar to the individual, but no periodical obsequies.” 


4. Besides, the command for the celebration of the 

funeral repast in honor of ancestors with 

Bane bea their wives, is of invariable exigency ; as 

it is universally acknowledged : but, since 

there are not stepmothers in every instance, the precept 

must relate to the natural mother ; for the association of 

the variable and invariable exigency of the saine command 
would be a contradiction. 


Annotations. 


the half blocl; yet, under the passage cited, which shows, that in the case 
of brothers, the whole blood excludes the half blood, it is reasonable, that the 
son of an excluded person should be debarred by the son of the person who 
excludes him. S/ricrisuy’a and ACHYUTA. 


* §’rickisHw’a, + S’/RicrisHy’s and ACHYUTA. t Ibid. § S'RÍCRİSHN'A, 


i 
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5. Since the paternal uncle, like the nephew of the 
whole blood, offers two oblations, which 
5. ‘The paternal 
uncle has notequal the owner was bound to present, to two 
Bree Tons with ancestors with their wives, should not the 
eet succession devolve equally on the uncle and 
. : 2 A 

nephew of the late proprietor? The answer is, the paternal 
uncle is indeed a giver of oblations to the grandfather and 
great grandfather of the proprietor ; but the nephew is giver 
of two oblations to two ancestors including the owner’s father 
who is principally considered. He is therefore a preferable 

claimant, and inherits before the uncle. 


6. Accordingly [since superior benefits are’ conferred 
6. Even the Dy such a successor,*] the brother’s grand- 
brother's grandson son excludes the paternal uncle ; for he is 
inherits beforehim. 4 oiver of oblations to the deceased owner's 
father who is the person principally considered. 
7. But the brother’s great grandson, though a lineal 
Ste ed descendant of the owner's father, is exclud- 
ther’s great grand- ed by the paternal uncle: for he is not a 
son is excluded, as giver of oblations, since he is distant in the 
RAA iS titth degree. Thus Menu says, “ To three 
“must libations of water be made, to three must oblations 
“of food be presented ; the fourth in descent is the giver 
“of those offerings: but the fifth has no concern with 
“them.”+ By this passage the fifth in descent is debarred. 


S. But, on failure of heirs of the father down to the 

great grandson, it must be understood, 

8. The sister's that the succession devolves on the father’s 

son also inherits dauchter’s s : f toth le -t 

T before the uncle, daughter’s son Lin preference to the uncle 4] 

in like manner as it descends to the owner's 

daughters son [on failure of the male issue, in preference 
to the brother. ] 


Annotations. 


8. In like manner as it descends to the daughter's son.) Although the 
succession ought previously to devolve on the sister, as it goes to the daughter 
before the daughter’s son, nevertheless she is excluded from the succession 
because she is no giver of oblations at periodical obsequies; being disqualified 
by sex. But the daughter's right of inheritance before the daughter’s son 
takes effect under the special provisions of an express text. (Sect. 2. § 14.) 
S’nicrisuy’ a. : 


* S/ricRISHN’A. + Menu, 9,186, Vide Supra. Sect. 1. § 40. 
t AcHyvta and S’rickisun’a. 
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9. The succession of the grandfathers and great 
9. Sothe daugh- grandfather's lineal descendants including 
ter’s son of the the daughter’s son, must be understood in 
Be hee a similar manner, according to the proxi- 
arethe last heirsin mity of the funeral offering: since the- 
those several lines. reason stated in the text “for even the 
“son of a daughter delivers him in the next world, like the 
“son of a son,”* is equally applicable; and his fathers or 
grandfathers daughters son, like his own daughter's son, 
transports his manes over the abyss, by offering oblations 
of which he may partake. 
10. Accordingly Mexu has not separately propounded 
their right of inheritance: for they are 
el DORSETT and comprehended under the two passages, 
have not specified, “ To three must libations of water be made, 
but only indicated, « &> t and “To the nearest kinsman 
their succession. pai ATS, : ; i >: 
(sapin'd’a)the inheritance next belongs. ”f 
Ya'snyawarcya likewise uses the term “ gentiles” or kins- 
men (gétraja)§ for the purpose of indicating the right of | 
inheritance of the father’s and grandfather's daughter's son, 
as sprung from the same line, in the relative order of the 
funeral oblation ; and for the further purpose of excluding 
females related as supin‘d’as, since these also sprung from 
the same line. 
11. Accordingly [since they are excluded,||] Bavn’- 
Te Tin panera HA YANA, after premising “A woman is 
a female is incapa- , “ entitled,” proceeds “not to the heritage ; 
ble of inheriting. “for females, and persons deficient im an 
“ organ of sense or member, are deemed incompetent to 
denen asi inherit.” The construction of this pas- 
daughter and mo- sage is ‘a woman is not entitled to the 
ther are specially < heritage. But the succession of the 
excepted. 5 > ; j . 
widow and certain others ([viz., the 
Jaughter, the mother, and the paternal grandmother, 1] 
takes effect under express texts, without any contradiction 


to this maxim. 


Annotations. 
1]. Females are deemed incompetent to inherit.] Whether bearing the 
same or a different family name. ‘Therefore the son’s daughter has no right 
of inheritance. Rau. on Daya-bhaga. 


* MENU, 9. 139. + Ibid, 9. 186. {$ Ibid, 9.187. Vide Infra. § 17 and 21. 


§ Vide Sect. 1. § 4. || S’ricrisitn’a. T Acuyura and S/xicRisHN’A, 
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fod 
On failure of any lineal descendant of the patér- 
l nal great grandfather, down tothe daughter's 
we N son, who might present oblations in which 
the propesty de- the deceased would participate; to intimate, 
nee be ma- that, in such case, the maternal uncle shall: 
3 i inherit in consequence of the proximity of 
oblations, as presenting offerings to the maternal grandfather 
and the rest, which the deceased was bound to offer, 
Ya‘syyawatcya employs the term “cognates” (bandhu).* 
But Menu has indicated it only by a passage declaratory of 
succession according to the nearness of the oblation. 


13. Since the maternal uncle and the rest present 
Hee three oblations to the maternal grandfather 
perty should beso 2nd other ancestors, which the deceased 
applied tothe spiri- was bound to offer, therefore the property 
uae of the should devolve on the maternal uncle and 
i the rest: for it is by means of wealth, that 
a person becomes a giver of oblations. Two motives are 
indeed declared for the acquisition of wealth: one temporal . 
, enjoyment, the other the spiritual benefit of alms and so 
forth. Now, since the acquirer is dead and cannot have 
temporal enjoyment, it is right that the wealth should be 
Poo atab ath applied to his spiritual benefit. Accord- 
texts of Vrinaspatt ingly Vrinaspati says, “Of property which 
and A’rastamua.  « descends by inheritance, half should care- 
“fully be set apart for the benefit of the deceased owner to 
“ defray the charges of his monthly, six-monthly, and annual 
“ obsequies.” So A’pasramsa ordains, “Let the pupil or 
“ the daughter apply the goods to religious purposes for the 
“benefit of the deceased.” By saying to defray the pote: 
“of his monthly, &c., obsequies,” his participation, and by 
directing “religious purposes” his spiritual benefit, are stated 
as reasons. Accordingly the sage says, “ Wealth is useful 
for alms and for enjoyment.” It is reasonable, therefore, 
that, on failure of kindred who might present oblations in 
which he would participate, the succession should devolve 
on the maternal uncle and the rest, who present oblations 
-which he was bound to offer. 
14. Accordingly [since the succession devolvse on 
Wie had nl ody HOLES down to the maternal uncle and the 
the rest, in the order of oblations in which the 


kindred on the sas E 
mother’s side, the deceased may participate, or which he was 


* Vide Sect. 1. § 4, 
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dimana aan ia bound to offer ;*] Menu, considering that 
a passage of Mev. purport as sufficiently indicated by-the two 

passages above cited, “To three. must liba- 
“ tions be made, &c.” “ To the nearest kinsman the inherit- 
“ance next belongs ;” (vide § 7. and 17) proceeds thus, 
“ Then, on failure of such kindred, the distant kinsman 


“ shall be the heir, or the spiritual preceptor, or the pupil."t 


15. The distant kinsman (saculya) is the descendant 

“45. He is tho OF the paternal grandfather's grandfather 
descendant of the Or other remote ancestor. Such. relatives 
grandfather’s are denominated Samdndédacas. Their 
Fa cota re-order of succession is in the series as exhi- 
After these, the bited. On failure of such heirs [down to 
preceptor or the the Samánódacaj] the succession devolves 


pund: on the spiritual preceptor, the pupil, &c. 


16. Otherwise [if the text of Menu do not intend the 
maternal uncle and the rest,§] how is the 
16. Such must admission of maternal uncles and others 
aaa inten- affirmed without contradiction to Menu ? 
Therefore this meaning is intended by him 

in the passage above cited and there is no contradiction. 


17. Accordingly, having declared, while treating of 

17! UAW hppears inheritance, “To three must libations of 
from several pas- “water be made; to three must oblations 
EER “of food be presented ; the fourth in des- 
“cent is the giver of those offerings ; but the fifth has no 
“concern with them;’|| he adds, ‘To the nearest kinsman 
“ (sapin'd'a,) the inheritance next belongs ;"1 for the pur- 
pose of showing, that the fifth in descent, not being connect- 
ed even by a single oblation, is not the heir, so long as a 
person connected by a single oblation, whether sprung from. 
the father’s or the mother’s family, exists. Otherwise, since 
the relation of sapin’d’a has been declared by a distinct text, 
(“ Now the relation of swpin‘d’a or men connected by the 
“funeral cake, ceases with the seventh person ;”**) and 
the right of the fourth in descent to inherit is declared by 
the text ‘‘To the nearest kinsman the inheritance next 
belongs ;”{{ the passage, which begins “To three must 


* S'RÍCRİSHN’A. + Menu, 9.187. Vide Infra. § 21. ar S/RicrisHn’A. 
§ Ibid. |! Menv,9.186. % Ibid, 9.187. ** ibid, 5.60. , ++ Ibid, 9. 187. 
28 
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“ libations be made, &c.,”* would be superfluous. Lt cannot 
þe said, that it is intended to direct the celebration of the 
funeral repast in honour of three ancestors: for it is insert- 
ed in the midst of a disquisition concerning inheritance ; 
and the funeral repast is ordained by a different text. 
Thus Menu says, “Let the householder honor the sages by 
“duly studying the Véda; the gods by. oblations to fire 
“as ordained by law; the manes, by pious obsequies; men, 
“by supplying them with food ; and spirits, by gifts to all 
“animated creatures.”t 


18. Nor should it be pretended, that the text [of 
e A a Menu, “To the nearest sapin d'a, &e.” 
kin is not by birth, Ñ17}] is intended to indicate nearness of 
: kin according to the order of birth, and not 
according to the presentation of offerings : for the order of 
birth is not suggested by the text. But Menu, declaring, 
that oblations of food, as well as libations of water, are to 
be offered to three persons, and that the fourth in descent 
is a giver of oblations, but neither is the fifth in ascent a 
_ receiver of offerings, nor the fifth in descent a giver of them, 
thus declares nearness of kin, and shows that it depends on 
superiority of [benefits by§] presentation of oblations. 


19. Therefore a kinsman, who is allied by a common 
j t z i Ay ar] os t 
19. Thekindrea ODlation as presenting funeral offerings to 


on the mother's three persons in the family of the father, 
side therefore in- or in that of the mother, of the deceased 


herit ; e : 

owner, such kinsraan having sprung from 
his family though of different male descent, as his own 
daughter's son or his father’s daughters son, or having 
sprung from a different family as his maternal uncle or the 
like, [is heir :|] and the text (“ To three must libations of 
“ water be made,” &c.,§ 7) is intended to propound the succes- 
sion of such kinsmen ; and the subsequent passage (“To 
“the nearest sapin’d'a,” &c.,§ 17) must be explained as meant 
to discriminate them according to their degrees of proximity. 


20. The order of succession then must be understood 
' in this manner: on failure of the father’s 

20. On failure 3 : : 
of paternalkindred daughter's son or other person who isa giyer 
ee by fune- of three oblations (presented to the father, 
ieee &c.) which the deceased shares or which 
he was bound to offer, the succession devolves in the next 


* Menu, 9. 186.  ¢ Ibid, 3. 5l. f Acuyura,  § Ibid. || S’niceloun'a, 


stur. VI. JIMUTA VNHANA. 24g 


place on the maternal uncle and others [namely, his son or 
grandson*] who offer oblations to the maternal grandfather 
and the rest which the deceased was bound to present. 


21. But on failure of kin in this degree, the distant 
21. Afterthem, kinsman (saculya) is successor. For Menu 
the distant kin- says, “ Then, on failure of such kindred, 
dred. “ the distant kinsman shall be the heir, or 
“the spiritual preceptor, or the pupil.”t The distant kinsman 
(saculya) is one who shares a divided oblation (Sect. 1. 
§ 37) as the grandson’s grandson or other descendant withm 
three degrees reckoned from him ; or as the offspring of the 
vrandtather’s grandfather or other remoter ancestor. 


22. Among these claimants [whether ascending or 
29) First, the descending], the grandson’s grandson and 
graudsou’s grand- the rest are nearest, since they confer bene- 
fon Maia his des- fits by means of the residue of oblations 
hen the deseend- Which they offer. [These descendants are 
ants of the grand- therefore heirs.§] On failure of such, the 
father’s, gud  offspringof the paternal grandfather’s grand- 
pe father inherits in right of: oblations present- 
cd to the paternal grandfather’s grandfather and other ances- 
tors who are sharers of the residue of oblations which the 
deceased was bound to offer. 


Annotations. 


20. The suecession devolees in the newt place on the maternal uncle, Sc.) 
On failure of persons who are givers of oblations in which the deceased may 
participate, the kinsman [that is, the maternal grandfather, or maternal uncle, 
and so forth] is heir. Here also, as in the instance of the father and paternal 
ancestors, ifthe maternal grandfather be living, he is heir; but, on failure 
of him, the maternal uncle and other maternal kindred in order; for they pre- 
sent oblations, which the deccased was bound to offer. Racu. Déyatutwa. 


21. The distant kinsman is one who shares œw divided oblation.] The 
saculya is of two descriptions; descending and ascending. The first intends 
the son of the great grandson and the rest to the third degree in the descending 
line; the other signifies the great grandfather's father and other ancestors to 
the third degree in the ascending line. S/ricrfsun’s, Carmu-sangraha. 


* S’ricnisHn’s. + Menr, 9.187, Vide Supra. $14. f S’picnisun’a. § Ibid. 
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23. Tf there be no such distant kindred, the Sarm nő- 
dacas, or kinsmen allied by a common liba- 
Kian Temo tion of water, must be admitted to inherit, 
mdred. : D TORR 
as being signified by the term saculya [con- 
formably with Bavun’u,’yana’s explanation of it: Sect. 1. 
§ 37.*]. 
24. On failure of these, the spiritual preceptor [or in- 
structor in knowledge of the védat] is the 
pore After these, successor. In default of him, the pupil [or 
preceptor, pupil, y . A 
and fellow-student. Student of the véda] is heir: by the text - 
of Menu, “or the spiritual preceptor or 
“the pupil.” (§ 14.) On failure of him likewise, the fellow- 
student ; by the text [of Ya’snyawaucya] “a pupil and a 
“fellow-student.” (Sect. 1. § 4.) 


25. In default of these claimants, persons bearing the 
a A . - 
duties same family name (y6ti«) are heirs. On 
on en por: failure of them, persons descended from the 
sons bearing the : >| = 
same family name; Same patriarch are the successors. For the 
y > 4 
and descendants text of GAuramA expresses ‘ Persons allied 
from the same pa- ç Be ie £ o il 
miners y funeral oblations, family name and 
“ patriarchal descent, shall share the herit- 
7 


“ age [of a childless man ; or his widow shall partake.’’t] 


26. On failure of all heirs as here specified, let the 
M priests take the estate. Thus Menu says, 
as Brah- & On failure of all those, the lawful heirs 

man'as. d , 

“are such Brahman‘as, as- have read the 
“three védas, as are pure in body and mind, as have sub- 
“ dued their passions. Thus virtue is not lost.”§ Virtue, 
which would be extinguished by the ample enjoyment [of 
its reward,] but is renewed by the acquisition of fresh merit 
through the circumstance of his wealth devolving on Brah- 


SS = = 


Annotations. 


_ 25. Or his widow shall partake.) The passage, as cited in the text, was 

incomplete : the compiler having omitted the close of it, which is declaratory 

of the widow’s participation. The defect of the quotation has been supplied. 

As the original passage stands in Gavrama’s Institutes, it is not ersily reconcil- 
_ able with Jímu'ra-va'Hana’s doctrine of the widow’s preferable title. 


26. Virtue which-would be extinguished, §c.| This differs from CurLv'ca- 
BHAT’T’A’s interpretation, which makes the passage relate to funeral rites : “ thus 


the rites of obsequies caunot fail.” f 
# ACHYUTA. + S'RÍCRÄSHN’A. t~ Gautama, 28. 19. ` § Menxv, 9. 188. 
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man’as, is not lost. Here also the author indicates the ap- 
propriation of the property for the benefit of the deceased. 

27. In default of them, the king shąll take the 
wealth : excepting, however, the property 
of a Brahmana. A failure of descend- 
ants from the same patriarch and of per- 
sons bearing the same family name, as well as of Brah- 
man‘as, must be understood as occurring when there are 
none inhabiting the same village: else an escheat. to the 
king could never happen. 

28. If the right of the father’s daughter’ son, and of 
the maternal uncle and the rest, be not 
considered as intended by the text, “To 
“three must libations of water be made, 
“ &e.” (§ 7) they would have no right of 


27.. Lastly, the 
king. 


28. Unless this 
doctrine be admit- 
ted, the maternal 
uncle and tlre rest, 
not being specified, 


would have no succession, since they have not a place 
right of inherit- among distant kinsmen and others, whose 


order of succession is specified. Nor can 
this be deemed an admissible inference, since they are indi- 
cated by Ya‘snyawatcya under the terms “Gentiles and 
cognates” (Sect. 1. $ 4.) Consequently it must be affirmed, 
that they have been indicated by Mexr in this text (7). 
Therefore such order of succession must be followed, as will 
render the wealth of the deceased most serviceable to him. 

29. Accordingly [since inheritance is invight of benc- 
fits conferred, and the order of succession 
is regulated by the degree of benefit ;*] the 
equal right of the son, the son's son, and the 
son’s grandson, is proper : for their equal 
pretensions are declared in the text, “ By 


99. On the same 
principle of imhe- 
ritarice in right of 
benefits conferred, 
is the equal succes- 
sion of the son, 
grandson, and 


great grandson, 
justified; as well 
as the exclusion of 
the two last, if 
their fathers be liv- 
ing. 


“son a man conquers worlds,” &e. (Sect. 
1. § 31), and in other similar passages. 
They equally present oblations to the de- 
ceased, Hence also the grandson and 
great grandson, whose fathers are living, 


do not inherit, for they do not conter 
benefits, since they are forbidden to celebrate the perio- 
dical cosequies by skipping the surviving father ; the law 
providing, that oblations shall not be presented, overpassing 
4 living person. Otherwise these [sons and grandsons, 
whose fathers are living,}] would have the same right of 
nheritance with those whose fathers are deceased. Or the 


rT 


* S‘RickIsHN’a. + Acihyurs aud S‘ricwisuy’a. 
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son alone would inherit as nearest of kin in the order of 
birth, to the exclusion of the son’s son and son’s grandson. 
Ndither is there any express text declaratory of the equal 
rights of three descendants, son, grandson, and great grand- 
son. ‘Therefore it must be inferred, that the parity in their 
right of inheritance arises from the equal benefits conterred 
by them. 


30. In every case 30. Jn like manner the appropriation 
the wealth is ap- of the wealth of the deceased to his benefit, 
propriet m the in the mode which has been stated, should 
viceable to the de- in every case be deduced according to the 


ceased. specified order. 


31. This doctrine, [that inheritance is deducible from 

31. Mesu and Yeasoning and founded on services ren- 
the rest assent to dered,*] must be admitted to have the 
Paroc. assent of Mexu and other sages : for there 
can be no other purpose of propounding, under the head of 
inheritance, the superior benefits derived from sons and the 
rest; and the exoneration of the father from debt is stated 
as a reason for the son’s inheriting: (“ By the eldest son a 
“man is exonerated from debt to his ancestors ; therefore 
“that son is entitled to take the heritage.” Sect. 1. § 32) 
redemption also is exhibited as a cause of succession to pro- 
perty : (“Even the son of a daughter delivers him in 
the next worid like the son of a son.”t) and there is no other 
reason for the equal right of inheritance of three descendants, 
the son and the rest, besides their deliverance [of their 
ancestors ;] and the passage, “ To three must libations 
“ of water be made, &c.” (§ 7) would be unnecessary [if such 
were not the purpose ;¢] and the exclusion of persons impo- 
tent, degraded, blind from their birth and so forth, is an 
apposite rule as founded upon thei rendering no services ; 
[but not so as grounded on the mere letter of the law :§] and 
it is troublesome to establish an assumed precept for debar- 
ring those before whow an heir intervenes ; [as must be done 


Annotations. 


31. Before whom an heir interepucs.) As the grandson or great grand- 
son, whose owi father is living, and so forth, S’nicatsHn’a. 
* S’ricrisun’a. + Menu, 9.139. Vide Supra. O. 4. Beet. 2. § 10. 
$ Skicrisun’s. § Ibid. 


SECT. VI. JIMUTA VAHANA. 223 


upon any other supposition :] and it is reasonable, that the 
wealth, which a man has acquired, should be made beneficial 
to him by appropriating it according to the degree in which 
Services are rendered to him. 
Halve uki 32. This doctrine, as illustrated by 
á 1618 Mati- z t 
tained by Ta the 1rreproachable Upyo’ra,* should be res- 
pected by the wise. 


33. Ifthe learned be yet unsatisfied [with relying on 
__33. Andiscon- Yeasont for the ground of the law of inherit- 
sistent with the ance,] this doctrine may he derived from 
jeremia thoa express passages of law, Still the same in- 
terpretation of both texts [of Mexr, § 7. and 17] must be 
assumed. But let this be. What need is there of expatiat- 


ing ? 
34. Excepting the property of a Brahmana, let the 
king take the wealth fon failure of heirs]. 
We RON ARE So Mese directs, “The property of a Brah- 
‘on failure of heirs, “ man‘a shall never be taken by the king : 
excepting My Atha acc peat. fixed law. But the wealth of the 
wealth of a priest, rate : 
SoMrnv declares, “ other classes, on failure of all [heirs,] 
akties “ the king may take.”t By the term “all” 
is signified every heir including the Brahman’a ($ 26). 


35. The goods of a hermit, of an ascetic, and of a 
35. Special ruje Professed student, let the spiritual brother, 
of succession in the the virtuous pupil, and the holy preceptor, 
marance, Of reli- take. On failure of these, the associate in 
gicus orders: con- . bel o h 
formably with a holiness, or person be onging to the same 
passageof Ya'na- order, shall inherit. Thus Ya JINYAWALCYA 
WALOYA: says, “ The heirs of a hermit, of an ascetic, 
“and of a professed student, are, in their order, the pre- 
“ ceptor, the virtuous pupil, and the spiritual brother an’ 
“associate in holiness.”§ 


Annotations. 


35. Thè associate tn holiness or person belonging to the same order.) This 
is according to the puthor's apprehension of the meaning of the text ; but in 
fact, ‘associate in holiness’ is an epithet ‘of spiritual brother.’ S‘Rickfsuy',. 


® Vide Supra. O, 2, § 9. + ACHYUTA and S/Ricrisun’s. 
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36. Goods, such as they may happen to possess, should 
FARESTI be delivered in the inverse order of this 
of tho teneom" enumeration. The student must be under- 
ail ` stood to be a professed one : for, abandon- 
ing his father and relations, he makes a vow of service and 
of dwelling for life in his preceptor’s family. But tne pro- 
perty of a temporary student would be inherited by his 
father and other relations. 


37. Thus has the distribution of the 
87. Conclusion, wealth of one, who leaves no male. issue, 
been explained. 


Annotations. 


36. Conds such as they may happen to possess]. viz.. the hoard of wild 
rice or other property of a hermit: the gourd, clout, and other effects of an 
ascetic; and the books, clothes, and other goods of a student. 


Reeapitulation Iny S'nicrisuÊx'a Tarca LANCA'RA, 


The order of snecession to the property of a dece ied man, is this. First, 
the son inherits; on failure of him, the con's son; «n his default, the son’s 
grandson. However. a grandson whose father is dead, and a great grandson 
whose father and grandfather are deceased, inherit at once with the son. On 
failure of descendants down to the son's grandson, the wife inherits: and she, 
having received her husband's heritage. should take the protection of her 
hasband’s family or of her father’s, and should use her husband’s heritage for 
the support of life. and make donations and give alms it a moderate degree, 
for the benefit of her deceased husband; but not dispose of ib at her pleasure, 
like ber own peculiar property. 1E there be no widow, the daughter inherits 
in the first place, a maiden daughter; or on failure of such, an attianced dangh- 
ter: but, if there be none, a married daughter : and she may be one, who has, or 
is likely to haye, male issue; for both these inherit together : but one who is 

barren, or who is become a widow having No male issue, is incompetcnt to 
inherit. On failure of the married daughter, a daughter's son is heir. If 
there be none, the father succeeds; Or, if he be dead, the mother. If she be 
deceased, a brother is the successor. In the first place, the uterine (or whole) 
brother ; if there be none, a half brother. But. if the deccased lived in renewed 
eo-parcenery with a brother, then, in case of all being of the whole blood, the 
associated whole brother is heir in the first instance ; but, on failure of him, 
the unassociated whole brother. So, in case of all being of the half blood, the 
associated half brother inherits in the first place, and on failure of hint the 
unassociated half brother. But, if there be an associated half brother and an | 
unassociated whole brother, then both are equal heirs. In default of brothers, 
the brother's son is the successor. Here also a nephew of the whole blood in- 
herits in the first instance; and on failure of such, the nephew of the half blood ; 
but. in case of reunion of co-heirs, and on the supposition of all being of the 
whole blood, the associated son of the whole brother is in the first place heir; 
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and, on failure of him, the unassociated nephew of the whole blood: or, on 
the supposition of all being of the half blood, the associated nephew of the 
half blood, is the first heir; and, on failure of him, the unassociated nephew. 
But, if the son of the whole brother be separate, and the son of the half 
brother associated, both inherit together, like brothers in similar circum- 
stances. If there be no brothers son, the brother’s grandson is heir. Here 
likewise the distinction of the whole blood and half blood, and that of 
re-united parcenery and disjointed parcenery, must be understood. On 
failure of the brother’s grandson, the father’s daughter's son is the successor : 
whetl.er he be the son of the sister of the svhole blood, or the son of a sister 
of the half blood.* If there be none, the father’s own brother is heir; or, in 
default of such, the father’s half brother. On failure of these, the succession 
devolves in order on the son of the father’s whole brother, on the son of his 
-half brother, on the grandson of his whole brother, and on the grandson of 
his half brother. In default of these, the paternal grandfather's daughter's 
son inherits; and, in this instance also, whether he be son of the father’s own 
sister or son of the father’s half sister: and, in like manner, [the whole blood 
and half blood inherit alike] in the subsequent instance of the succession. 
devolving on the son of the great grandfather’s daughter. On failure of these 
heirs, the paternal grandfather is the successor. If he be dead, the paternal - 
grandmother inherits. If she be deceased, the paternal grandfathers own 
brother, his half brother, their sons, and grandsons, and the great grand- 
father’s daughter’s son, are successively heirs. On failure of all such kindred, 
who present oblations in which the deceased owner may participate, the suc- 
cession devolves on the maternal unclet and the rest, who present oblations- 
which the deceased was bound to offer. In default of these, the heritage goes 
to the son of the owner’s maternal aunt. Or, failing him, it passes Succes- _ 
sively to the son and grandson of the maternal uncle. On failure of these, 
the right of inheritance accrues to the remote kindred in the descending line, 
who present the residue of oblations to ancestors with whom the deceased 
owner may participate, namely, to the grandson’s grandson and other des~ 
cendants for three generations in suecession. In default of these, the in- 
inheritance returns to the ascending line of distant kindred, by whom obla- 
tions are offered, of which the deceased owner may partake, namely, to the 
offspring of the paternal grandfather’s grandfather and other ancestors, 1m 
the order of proximity. On failure of these, the succession devolves on the 
Samdnédacas or kindred allied’ by a common oblation of water. In default 
of them, the spiritual preceptor is heir; or, if he be dead, the pupil; or, 
failing him, the fellow-student in theology. If there be none, the inheritance 
devolves successively on a person bearing the family name, and on one des- 
cended from the same patriarch, in either case being an inhabitant of the 
same village. On failure of all relatives as here specified, [the property de- 
volves on Brahman'as learned in the three Védas and endowed with other re- 
quisite qualities :§ and, in default of such,] the king shall take the escheat, 
excepting however the property of a Brahman'a. But the priests, who have 


read the three Védas and possess other requisite qualities, shall take the wealth 
of a deceased Brahnan'a. 


So the goods of an anchoret shall devolve on another hermit considered. 
as his brother and serving the same holy place. In like manner the goods of ` 


* The son of the proprictor’s own sister, and the son of his half sister, have an 
equal right of inheritance; according to A’cHa’rYa, HU'DA'MAN'I, S/RicrisHN’a, Crama- 
sangraha. 


+ The maternal grandfather inherits before his son the maternal uncle, according 
Na ite te 
to the Ddéyatatwa of RaGEUNANDANA and Crama-sangrahe of S'RÍCRÌSHN' A. 


f See the note subjoined to this summary. 
§ Crama-sangrai' > 
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an ascetic shall be inherited by his virtuous pupil: and the preceptor shall 
obtain the goods of a professed student. But the wealth of a temporary student 
is taken by his father or other heir. Such is the abridged statement of the law 


of inheritance. S/ricrisiy’. 


Remark by the Translator. 


The son and grandson of the maternal uncle ought to precede the-son of 
the maternal aunt, by the analogy of the rule of inheritance on the father’s side. 
But three collated copies of S/tierTsuy’s's commentary agree in statii g the 
order of succession as here exhibited. On the other hand, the same author, in 
his original treatise on inheritance entitled Crama-san graha, exhibits the suc- 
cession on the mother’s side in the following order: ‘first the maternal grand- 
‘father; next the maternal uncle; then the maternal uncle’s son; after him, 
‘the maternal uncle's son’s son; and subsequently the maternal grandfather's 
“daughter's son: fon failure of these, the maternal great grandfather, his son, 
“his son’s son, his son's grandson, and his daughter's son: again, on failure of 
“these, the maternal grandfather's grandfather, his son, his son’s son, his son’s 
“grandson, and his daughters son.*] It mnst be remarked, however, that the 
text of S’ricrisiy’1's treatise, according to some copies of it, interposes the 
mother’s sister’s sou between the maternal uncle and his son. But that is an 
evident mistake; for the mother’s sister’s son is the same with the maternal 
grandfathers daughter's son, who is placed by the same author after the 


maternal uncle’s grandson. 


The author of the Déya-nirn'aya states the succession differently, viz., 
‘First, the maternal uncle; then the maternal uncle's son; next the maternal 
‘grandfather; after him, the mother’s sister’s son; subsequently the mater- 
‘nal uncle’s son’s son; and lastly the maternal great grandfather.” He gives 
reason founded on the number of oblations deemed beneficial to the deccased 


owner. 


JAGANNA'T'HA ‘TARCAPANCIIA'NANA intimates the opinion, that the son of a 
son's daughter, or of a grandsons daughter, or of a niece, or of a nephew's 
daughter, arc entitled to the succession before the maternal grandfather. 
(Digest of Hindu Law, Vol. TV., p. 230.) 


‘ 

I find nothing else upon the subject in other writers of the Bengal school ; 
and, amidst this disagreement of authors, I should be inclined to give the pre- 
ference to the authority of S’nicrisuy’a’s Crama-sangraha; because the order 
of succession on the mother’s side, as there stated, follows the analogy of the 
rule of inheritance on the father’s side. C. 


* That part of the text which is enclosed between crotchets is wanting in some 
copies of the Crama-sangraha, 


/ 
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CHAPTER- XII. 


Én æ second partition of property after the 
VC=UI OD of ) CO=PATCENWCTS. 


7 7 OD . ad . 
d. Next the partition of the property of re-united 
1. Whenpartitio. CO-parceners is explained. On that subject 
is again made after Mrnu and Visttx’t say, “ If brethren, once 
re-union. of par- «divi lea PAE © her as par 
CTR awe ivided and living again together as par- 
saare ie cipal “ ceners, make a second partition, the shares 
o Mexu, &c. “must in that case be equal: there is not 


« in this instance any right of primogeniture. ~ 


2. The shares must be equal. | This supposes re-union 

| 4 sa nea ti e same tribe. 

oy aera At of brothers belonging to th ny tribe 
superior allotment But, in the ease of association of brothers 
in ment of primo- appertaining, the one to the sacerdotal, and 
geniture is forbid- ® Gye Wee an rian TA . j 
apart the other to the military tribe, the rule of 
i distribution must be understood to conform 
with the original allotment of shares : for the text is intend- 


Annotations. 


1. Preperty of re-un ited co-parceners.] According to the doctrine of those 
who contend fora general property of co-parccners in the aggregate estate, 
re-united property is wealth in which an aggregate property is raised by the 
annulment of previously vested several rights. through a stipulation or agree- 
ment with a father, brethren, &e., concluded subsequently to partition with one 
accord, to this effect ‘the wealth, which is thine, is mine: and that. which is 
‘mine, is thine. But, according to the author's doctrine, it is wealth in which 
undistinguished several rights are raised by the annulment of the previoas 
several rights through a stipulation as abovementioned — S’nicnTsiy’a. 


a Mesv. 9. 210 Visuxv. 18, 41, 


228 
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ed only to forbid an elder brother’s superior portion as before 


A passage of 


VRinASPATI con- 
firms this construc- 
tion. 


allottedto him. Accordingly [since unequal 
partition, regulated by difference of tribes, is 
not denied ;*] VrinaspAti, saying “ Among 
“ brethren, who, being once separated, again 


“live together through mutual affection, there is no right of 
“ primogeniture when partition is again made ;” prohibits 
only the assignment of a superior share to the eldest, but 
does not ordain equality of allotments. 


3. Re-united co-parceners are descyibed by Vrinas- 


3. Definition of 
“re-united co-par- 
cener,” in a passage 

, of VRÍHASPATI. 


4. Itis restrict- 
ed to certain rela- 
tions: father and 
son; brothers, 
uncle and nephew. 


5. Other rules 
hold good in this 
as in any partition 
among brothers. 


6. Conclusion. 


5. Other particular rules.] 


pati: “He, who, being once separated, 
“« dwells again, through affection, with his 
« father, brother or paternal uncle, is termed 
“ re-united.” 

4. A special association among persons 
other than the relations here enumerated, 
is not to be acknowledged as a re-union of 
parceners : for the enumeration would be 


unmeaning. 
5. Other particular rules, which have 
been set forth under the head of partition 
among brothers, must be observed in this 
case also. 
6. Thus has the right of a re-united 
parcener been explained. 


Annotations. 


Wealth, acquired without use of the joint 


stock, belongs to the acquirer exclusively, and is not. shared by the rest: but, 
in the instance of the gains of science, such of the brethren as are equally or . 
more learned, participate ; and, in the case of wealth acquired with the use of 
Re stock, all partake. These and other special rules, set forth under the 
head of partition among brethren, must be observed also in the case of partition 
after re-union. S/ricrisHn’‘a, 


~ 


* S’nicrisun’a and ACHYUTA, 
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CHAPTER XIII. l 


Gn the distribution of effects concealed. 


in ‘Tae distribution of that, which was concealed 

ir effects atthe time of partition and is afterwards | 
have been conceal. discovered, shall be now taught. On that 
ed andhe discne subject Mexu says, “ When all the debts 
eo tisbribution. as “(and wealth have been justly distributed 
ordained by Mexv. < according to law, any thing, which may 
“he afterwards discovered, shall be subject to an equal dis- 
“ tribution.”* 


2. The division of it should be precisely similar to 

A ENTA that which had been previously made ; and 
distribution is 2 less share is not to be given, nor no share, 
made on the same to the person who concealed the property, 
pee with the as a punishment of his concealment. Such 
is the meaning of the sentence “ shall be 

“ subject to an equal distribution.” Nor is the text intended 
to enjoin the allotn.ent of equal shares of the property to 
all the parceners : for there is no reason for prohibiting the 
deduction in favour of the eldest, and so forth ; and it would 


Annotations. 


2. For there is no reason.) Since the text is significant as obviating a 
supposition, that the withholder of the effects shall have a smaller share, or 
none, it is illogical to make it a restriction of the precept for allowing a deduc- 
tion of a twentieth part and so forth to the eldest, &c. ke AioRESHIN’A. 


* Ment, 9. 218, 
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follow, that brothers belonging, one to the sacerdotgl, 
another to the military, and the rest to other tribes, would 
have equal shares. 


3. Thus YA'JNYAWALCYA says, “ Effects, which have 
“been withheld by one co-heir from another, 
3. A passage of A : 
Yalsyyawaucya “and which are discovered after the separa- 
confirms this. “tion, let them again divide in equal sheres: 
“this is a settled rule.”* 


4. So Ca’tya’yana declares [by the close of the fol- 
4. Owtva'yax, JOWing text,t] that a division shall be again. 
directs what has made of that which has been distributed-in: 
beenill-distributed, an undue manner. “ What has been con- 
o be divided anew. {, . . 
cealed by one of the co-heirs, and is after- 
“ wards discovered, let the sons, if the father be deceased, 
“divide equally with their brethren. Effects, which are 
“withheld by them from each other, and property which 
“has been ill distributed, being subsequently discovered, 
“let them divide in equal shares. So Bariau has ordained.” 


5, Buta fair dis- 5. But the maxim, “ Once is the par- 
apation is con- « tition of inheritance made,”t relates to 
clusive. > 3 í $ 
the case of a fair distribution. 


6. And what 6. “ Being subsequently discover- 
has been already ed.”] The meaning is, that what has been 


justly divided, i at, j TEENE 
a fara te already divided, is not to be again distri- 


afresh. buted. 
7. So Ca’tya’yana says, “ Effects, which have been 
7. Ca’rya'yana ‘‘ taken by a kinsman, he shall not be com- 
provides, that vio- “ pelled by violence to restore: and the 


pe eel “ consumption of unseparated kinsmen, they 
titution of effects “shall not be required to make good.” 


Annotations. 


Since ihc sentence, “ shall be subject to an equal distribution,” is pertinent 
as grounded on the reasons here stated; it is wrong to make it arestriction of 
a different text. Acnyua. 

if a younger brother be the person who withholds the effects, the eldest, 
though faultless, would have less than his regular share, and the youngest 
more. his objection is also to be understood. Racu. on Ddya-bhaga. 

The Mitdeshara, S'U'LAPA'N'I, CULLU'CA BHAT'T'A and others maintain the 
doctrine which is here opposed. Racu, Ibid. : 


SOT AG ROE SLE A Ne Pie Je PE aN La SL AP. 
# Ya syawatcra, 2. 127. + S’riceisyn’a, t Menu, 9. 47. 
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withheld; nor shall By gentle means, and not by violence, a 
the co-heir make kinsman shall be made to restore the effects 
consumed. taken by him. But what has been consum- 

_ ed by a co-heir during co-parcenery over 
and above his due proportion, he shall not be required to 
make good. 


Se In answer to those authors, who contend, that, in 
Aon this case, as there is the property of another 
. Àn argument =; > 

Het, mo Glee. M the common effects, he, who embezzles 
trine, that embez- them, is a thief and of course a sinner ; the 
ene om following argument is propounded: since 
the received import of the term conveys, 
that a thief is he, who usurps a right in the property of 
another, without a title [by gift, sale, or other act of the 
owner,*] being clearly conscious, that the thing belongs 
to another; but, in the present case, the person cannot 
distinguish ‘this is mine and that is another's,’ for the 
goods are undivided ; therefore, as donation is complete 
then only, when the owner, conscious that the thing is his, 
relinquishes it with a view to its becoming the property 
of another person, and that other person is sensible of his 
property, apprehending ‘this is become mine; but. that 
cannot occur in respect to common goods, and therefore 
common property is pronounced unfit to be given ; so theft 
likewise 1s complete by the consciousness that ‘this is not 
‘mine, but another's > therefore the crime of theft is not 

imputable to the act of embezzling what is common. 


9. But the term embezzlement or withholding (apa- 
NACHE ETN i hára) signifies concealment ; and conceal- 
montis not theft, Ment is not exactly theft; for the word theft 
is in use for an unconcealed taking. Thus 

Ca’tya’yana says, ‘The taking of another’s goods, whether 
“ privately or openly, by night or by day, is termed theft.” 
Accordingly [since the concealment of common property 1s 
not theft,f] it has been before declared, that the withholder 
of the goods shall not be compelled by violence to restore 
them. (§7.) But, if it were a theft fin him who withholds 
common property,{] then, under the text which directs, that 
“ Having compelled the thief to restore the stolen goods, 
“ the king should smite him by various modes of condivn 


s 
“> 


® S’RICRISHN’ 4, + Ibid. t Wid. 
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« punishment :”* admitting even that he should be made to 
restore the goods by gentle means, still the smiting of him 
would be indispensable. 


10. This two [namely, that such is 
10. Accordingly “|: r 
the person embez- the definition of theft,{] appears frem the 
alag Lhes never- sages authorizing the allotment of a share 
tre ess his regular even to the withholder of common nro- 
perty. 


11. Accordingly it is observed by Vis waru’pa, ‘The 

li. Vis'wa. “Crime of theft is not here imputable ; for 

nv'ra’s opinion is‘ the recital of the text obviates that sup- 

consonant to this. < position.’ His meaning 1s, because the 
sense of the verb to steal is not applicable to the case. 


12. Hence also it is remarked by Jiru’yprtya, in the 
chapter on expiation and penance, that ‘if a 
‘man seize gold appertaining to another by 
< mistake for iron or other matter [of little 
‘ value ;] or something which is not gold, mistaking it for this 
‘ substance ; or a thing resembling some chattel of his own 
‘but belonging to another person, by mistake for his own ; 
‘in all these cases there is not a complete seizure [or wilful 
‘taking of the gold :] for, in these several instances, there 
‘is not a knowledge of its belonging to another person, 
‘ being such as the thing in fact is. In like manner, in the 
present instance also, [viz in that of common property,{] 
the same holds good : for, previous to partition, a discrimi- 
native property, referrible to particular persons relatively 
to particular things, 1s not perceived. Consequently there 
is not in this case a complete theft. 


12. And so is 
JITE’NDRIYA'S. 


Annotations. 


12 Consequently there is not in this case a complete theft.) RAGUUNANDANA 
vontesis this reasoning, without however materially differing as to the 
result. He says, ‘It is the doctrine of JITE'NDRIYA, and of the authors of the 
*Digal hiya and Prayas'chitia-Vivéea, that, if goods be taken knowing them to 
‘he anothers, the erime of theft is committed; but that crime is not imputable 
“fe one who uses them by amistake as to the substance. ‘Their assertion, that 

J \ 


y 


P Sron eva, 2. 268, + Acuyvera aud S’Ricrisun A. t S’rickisun’a. 
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13. Or, admitting that it is a theft, the guilt of rob- 
ARETE bery is not incurred: for the text allows a 

3. Admitting ip, : 
ib t bè thet, the share evéh to the person who embezzles 
ee not incur- the property. Else, in the case gf embez- 
Se zling gold or other valuable effects, the 


offender, being degraded from his tribe, would have no 
allotment. 


Annotations. 


‘the appropriation of another’s property by mistake for his own is not thett, 
‘ appears unsatisfactory: for it is at variance with the story of Nricain the Bhá- 
‘gavata. “ A cow, belonging to a certain eminent priest, strayed into my herd 
<“ of kine, and being confounded with them, was given by me, ignorant of the 
< « circumstance, to a man of the sacerdotal tribe. The owner, seeing her led 
< « away, claimed her for his own; and the other replied, she is mine by gift; 
< « Nric® gave her tome. ‘The priests, contending, addressed me, setting forth 
« « their claims: you are the giver, said the one; the lawless taker, said the other. 
< « Hearing this, I was confounded. For that sin was I transformed into & lizard ; 
« « since which time I have seen myself, O prince, in this degraded form.’”* 


‘ But, if many rings belonging to divers persons be mixed together, itis 
‘mo theft if one sell another’s ring by mistake for his own, in consequence of 
‘ thein similarity: for they were placed together under the conviction, that, im 
‘ the case of many articles which have no discriminative mark, as cowries or the 
‘like, belonging to different persons, being intermixed, no offence 1s committed 
‘if they be reciprocally used by a sort of barter: else a person would not do so, 
‘ [he would not place them together,*] under the apprehension of offence. The 
< following passage of the Matsya purdn'a relates to this case: “ The man, who, 
<“ through ignorance, makes a sale of another man’s chattels, is faultless; but, 
<“ wilfully doing so, he merits punishment as & robber.” Therefore, the dis- 
‘posal of chattels belonging exclusively to another person, without such 
< person’s consent and with the reflection, “ this is mime and shall be disposed. of 
«“ according to my pleasure,” is theft. Sometimes itis mental, being a resolution 
‘only. In other instances it is corporeal, as an actual gift or sale. But such 
‘ [a theftt] cannot happen in the casy of the goods of undivided brethren : for it, 
‘ cannot be distinctly ascertained “this is mine and that 13 another’s.” Accord- 
‘ingly [since there is no theft,[] Ca’rya'yana says, “ Effects which have been 


<“ taken, &c.” (§7.) Here taken [or more literally embezzled] is used meta- 
* phorically. 


om Thus also there is no offence in taking a treasure which is found. For 
‘it is a thing of which the owner is lost. 


‘ There is not similar {innocency*] in the case of associated traders: for 
< no text indicates it. On the contrary, it 15 direeted by a passage of YalSNYA- 
< watcya (2. 264), that a fraudulent partner shall be dismissed without profit. 
« Traders have not, as in the instance of inherited etfects, a property vested in 


‘ several persons relatively to the same chattel. But, by reason of intermixturc, 
the property in the goods is uncertain. ` 


He oea HS 


+ CAS IRA Ma. + fhid. 


š Ibid. i SCHYUTA: 
TW 


* S'RÍBHA'GAVATA, lÜ. 64. 
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14. If it be alleged, that, gince there is no text ex- 

.___ pressly authorizing the allotment of a share 
Paes. othe thief: wholhas embezzled gold to an 
amount sufficient to cause his degradation 

from his tribe, the rule for the allotment of a share is. pré- 
sumed to be applicable to the case’ of theft of other etfects - 
but why may not the law, which forbids the stealing of gold 
or the like, be the rather considered as relating onl,- to 
goods apperiaining to another, and not common ? till, 
however, there is no proof or authority on which to ground 
the selection [of one of these restrictions in preference to 
the other.] The answer to this alleged objection is as fol- 
lows : in the legal definition, “the taking of another's goods 
“ is theft,”* “another's” signifies appertaining to a different 
person to the utter exclusion of anyrightof hisown; for, of two 
sorts of property, common and several, the notion of several 
property is most readily presented. Therefore the proposi- 
tion is similar to that which providesforthe previous perform- 
ance of a sacrifice, [preparatory to the sacrifice ‘with the 
acid asclepias,t] where an oblation, such as is presented at the 
full of the moon, intends particularly the offering of a cake 
of ground rice, as used at the Agnishéma [one of the cere- 
monies performed at that period,] and not the oblation of 
liquid butter, as practised at the Updnsu-ydga, for this is 
common to the Agnishéma and to sacrifices bearing other 

denominations. 


15. Accordingly ‘since it is not theft,t] there is no 


Annotations. 


14, An oblation such as is presented at the full of the moon, intends parti- 
cularly the offering of a cake of ground rice.) Two sorts of oblations are com- 
monly used at different sacrifices. One,-which is the simplest, consists of clars- 
fied butter only ; the other, termed puród dsa,is a cake of ground rice kneaded 
with hot water into the form of a tortoise and roasted on a specific number of 
| Sec nea before one of the consecrated fires ; it is then smeared with clarified 

tter, and presented as a burnt offering in the second consecrated fire. 
PREND: Accordingly since it is not theft.| The author has, in this discuisition, 
relied on’ the dc trine of those who maintain a general property vested in the 
co-parteners over the aggregate estate. But, according to his own do-trine of 
several rights to portions of the estate, it is difficult, even with all this labo- 


rious argument, to obviate the inference of theft. S’ricrfsuy‘a. 
—_ Fa Rae, ee ee en ESS Maka 
* (CADY A vaxa. Vide Supra, § 9 + ACHYITA, + Wal envone’s 
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15. Ba'to'e’s Censure any where expressed in Ba’L6’ca on 
wanes a infer- such a subject [viz., in regard to the taking 
7 of common property.*] 


16. It is a remark of Bata, that, as in the instance 
of green and of black kidney beans} in re- 
lation to sacrifices, where it might be sup- 
; posed, that black kidney beans would be a 
fit substitute when green kidney beans are not procurable, 
but the use of such beans is prohibited by an express pas- 
sage of Scripture which declares that black kidney beans are 
unfit to be employed at sacrifices ; so, notwithstanding the 
taking of that which is, and that which is not, his own, 
[being common,] is permitted, still the taking of what exclu- 
sively is not his own is forbidden: this is puerile ; for the 
definition of theft, as above explained, is not applicable [to 
the case of embezzlement of common property.{] It cannot 
be affirmed, that black kidney beans are unemployed in 
satrifices ; although ground particles of green beans, inter- 
mixed with black beans, be employed: for, in such case, 
mixed black beans appear to be used at the sacrifice. 


i6. A remark 
contu ed. 


17. Thus has partition of effects, con- 
17. Conclusion. cealed by co-parceners from each other, been 
discussed. 


Annotations. 


16. Jt is a remark ‘of Ba'la.] In the silence of the commentators, it 
appears uncertain whether this be the name of an author; and whether the 
person, noticed in the preceding paragraph under the name of Ba’to’ca, be 
intended: or whether the meaning be, ‘it is the remark of a child (bála) ; 
it is pwerile. 

As in the instance of green and of black kidney beans.) The author here 
adverts to the reasoning’ contained in the Mimansa, 6.3.6. Vide Mitacshara, 
C. 1. Sect. 9. 9 11. 


* ACHYUTA and S’Ricrisun’a. 

+ Mudga, Phaseolus Mungo, green kidney beans, Mash, Phascotus max, V. radiaérs ; 
black kidney beans, 

 S’ricrisuy’s, 
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CHAPTER XIV. 


E 


Bn the ascertainment. of æ contested partition. 


tly HE determination of a doubt, regarding the fact 
of a partition having been made, is next 
1. Mode of as- } h Biecenn? 

certaining the fact explained. „Ont at subjec A REDA Says, 
of partition, stated “< If a question arise among co-heirs in 
by Na‘nepa. « rogard to the fact of partition, it must be 
«ascertained by the evidence of kinsmen, by the re- 
« cord of the distribution, or by the separate transaction of 


<¢ affairs.’ ~” 


2, The mention of kinsmen is intended to show, that, 
if such be forthcoming, other persons should 
ke ZEppaet of not be made witnesses. Accordingly [since 
‘A. similar pas- a recourse to other witnesses 1s forbidden 
Bee fy E PS 0 ovhen kinsmen are fortheoming,t] Ya’snya- 
es wALoya says, ‘ When partition is denied, 
“the fact of it may be ascertained by the evidence of 
“ kinsmen, relatives and witnesses, and by written proof ; 
“or by separate possession of house or field.”} 


Annotations. 


}. By the recordcf the distribution-| ACUSUTA and S’ricrisun’s notice i. 
variation in the reading of the text biviqga-lce hyena, m place of bhága-léc' hyena. 
Their exposition of thut reading is ‘by occupancy or by a writing.” In the 
various quotations of this passage in numerous compilations, no other hint of 


. ve J we 
such a reading hasbeen found: exeept m Ba/LAM-BUAL'’a’s commentary on the 
Mitieshure. 


_dinuta-s\tiaxa makes subsequent mention (§ 5.) of another unauthorized 
variation of the test. 
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3. In the first place “ kinsmen” or persons allied by 
3% Order in Community of fimeral oblations, are wit- 
which the various nesses. On failure of them, relatives, as 
proofs are admissi- signified by the term band/hu. In default 
of these, strangers may be witnesses. For, 
if they were equally admissible, the specific mention of 
“kinsmen” and “relatives” would be unmeaning; since they 
are comprehended under the term “witnesses.” 


4. Hence also S'axc'ma says, “Should a doubt arise 
4. A passage of ‘on the subject of a partition of the wealth 
S'anc'ma expound- “of kindred, the family may give evi- 
oo i “dence, if the matter be not known to the 
“relations sprung from the same race.” “Relations sprung 
“from the same race” are ‘kinsmen.’ If the matter be 
not known to them, “the family” or relatives [as the 
maternal uncles and the rest*] may give evidence : but not 
a stranger [while a person of the family can bear testimony.t] 
But, if these also be uninformed, any other person may be 
a Witness. 


. . ~ 7 7 
5. Accordingly, kinsmen are stated by Na’ReDA (§ 1.) 
5. The reading 28 the chief evidences : and a different 
of Na‘repa’s text reading, jnydtrtbhah, _‘ persons acquainted 
confirmed. ‘with the matter,’ [instead of jnydtibhih, 


< kinsmen,’] is unfounded. 


6. Next the proof is by written evidence : but written 

_ proof. is [in general] superior to orai testi- 

6. Written evi- . mite leclared [by an express 

dence in this case MONY : being so declared [ eee poe win 

come after oral evi- passage of law: “ Testimony is better than 
} > fo) epe = . £ 

dence. “presumption ; and a writing is better than 


“ oral evidence.” $ 


7. In the next place, the proot is by the circumstance 

sth Oe HS as Se 

v. Nex e- Of separate transaction of affairs ($ 1.) as 1t 

bis pene 1 N VREDA “Cift and accept- 
sumptive proof is 18 stated by INIA) So SUL é ] 

admitted; as di- «anee of oift. cattle, gram, house, land. and 

rected by Na’Repa : « attendants, must be .considercd as. dis: 

“ tinct among scparated brethren, as also diet. velivious 

~ duties, income and expenditure. Separated, not unseprt- 

s rated, brethren, may reciprocally bear testinony, become 


5 Viramitridauu, + SRRA t oAcuyvranwd = 
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“sureties, bestow gifts and accept presents. Those, by 
“whom such matters are publicly transacted with their 
“ co-heirs, may be known to be separate even without 
“ written evidence.”* 


8. So Wrinaspat:: “ A violent crime, immovable 
EN R i; property, a deposit, and a previous par- 
EN tition among co-heirs, may be ascert:'ned 
“ by presumptive proof, if there be neither 

“ writing nor witnesses. The exertion of force, a blow, or 
“the plunder, may be evidence of a violent crime ; posses- 
“ sion of the land may be proof of property ; and separate 
“ wealth is an argument of partition. They, who have their 
“ income, expenditure, and wealth distinct, and have mutual 
“ transactions of money-lending and traffic, are undoubt- 


“edly separate.” 


9. One brother gives and another accepts, or they 
a eee have separate house and land, or their in- 
Re EA come andexpenditure [of wealtht] and abode 
are separate; or, when a loan or other affair 
is transacted by one, another is made witness to it, or becomes 
surety ; or they have mutual transactions of money-lending 
or the like; or one, having bought certain goods from 
another person, sell: it for traffic to his brother; in these and 
similar instances, since any such act can only take place 
among divided brethren, a presumption of partition is 
deduced from it by the intelligent. 


Annotations. 


7. With their co-heirs.) This is according to the reading of the text, as it 
is expounded in the Smržfiehandrica, But copies of JÍMU'TA-VA'HANA exhibit 
swa-ricl'hatah “with their own wealth,” intead of swa-rict héshu ‘ with their 
* co-heirs, or aťha-rieť hin áin, the correspondent reading which occurs in the 
Retnácara. As neither Jivy'ts-va'uana, nor his commentators, explain the 
passage, it has been thought expedient to follow the reading which preserves 
the best sense. F 


8. Exerlim of f vce, a blow, §e.) The commentary of S/nicrismn’a confirms 


and explains the reading, as exhibited in Jimxu Ta-va Haxa’s quotation. But, in 
ted eulhinuband'ha ‘a family 


the Sirti-chandvien, the text is read and interpre 
Fa 3) 2 » . sf s , p a 
fend. instead of balanuband'ha ‘anexertion of force,’ and vy4ghsta is expound- 


ed * rivalship instead of * mark of a blow? 
M “ 
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10. Itis not to be concluded from the use of the plural 

10. Any one of Number in the phrase “by whom such 

the stated proofsis “< matters are transacted” (§7.), that the 

niiet, concurrence of all those circumstances is 

required. For these texts are founded on reason ; and the 
reason is equally applicable in every several instance. 


11. By saying “if there be neither 
„11;  Presump- <“ writing nor witnesses,” (§ 8.) it is intimat- 
tive proof is admit- 2 È 2 OA . 
ted for want of €d, that presumptive proof is to be admit- 


direct evidence. ved only in default of written and oral 
evidence. 


Annotations. 


ll. By saying “ if there be neither writing nor witnesses.” | This remark 
confirms the reading of the passage, as exhibited in the text. But, in the 
Smriti-chandrica, it is read “if there be no witnesses ;” na syur yatra cha 
sácshinah ; in place of na sydtdin patra-sdcshinau. 
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CHAPTER XY. 


Peroration. 


il, (RATIFICATION cannot be afforded in this 
work, to those whose comprehension of the principles of the 
law of inheritance is impeded hy submission to the autnority 
of teachers: but the author’s labour has been devoted to 
reconcile the doctrines of sages whose intellect was governed 
by evidence [of holy writ.] 


2. This treatise, composed by J ÍMU'TA-VA'HANA, should 
be considered as adapted to clear the doubts which. arise 
from the various interpretations of preceding authors. 


3. Thus, in the Dharmaratna, or gem of the law, 
composed by the great doctor the fortunate JIMU'TA-VA' HANA, 
the Dáya-Bhága, or Law of Inheritance, 18 finished. 


Annotations. 


1. The authority of teachers.) As S/ricaRA-MIs’Ra and the rest. S’ri- 


crisiin’A. 


Sages whose intellect, &c.] ACHYUTA and S’ricrisun’a notice another 


reading of this passage, iuantshd-sanbddé, instead of muntadin sambadé. 
According to that reading, the sense is “ devoted to reconcile the doctrines of 
“ those who attend to proof and demonstration. 


FINIS. 


THE LAW OF INHERITANCE, 
MITACSHARA, 
A COMMENTARY BY VIINYANESWARA ON THE 
INSTITUTES OF YAJINYAWALGYA. 


CHAPTER 1. 


SECTION I. 


Definition of Inheritance ; and of Partition. 
Disquisition on Property. 


1. Eviwence, human and divine, has been thus 
explained with [its various] distinctions ; 
the partition of heritage is now propound- 
ed by the image of holiness. 


1. Subject pro- 
posed. 


Annotations. 


1. Evidence, human and divine.| Intending to vxpound with great care 
tne chapter on inheritance, the author shows by this verse the connexion of 
the first and second volumes of the book. Subód'hini. 

The image of holiness.) Ya'snyawatcyA, bearing the title of contemplateve 
saint (Yógis'wara,) and here termed the image o“ holiness (Yógamurti.: 
Ba’LAM-BHAT'T’a, 
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ə. Here the term heritage (ddéya) signifies that 
Slime ake wealth, which becomes the property of 
2, Inheritance another, solely by reason of relation to 


defined. 
the owner. 


3. It is of two sorts: unebstructed (apratibard ha, ) 
Bieta i OF liable to obstruction (sapratiband ha.) 
Pena 7 x bbe wealth of the father or of the paternal 
grandfather, becomes the property of his 
sons or of his grandsons, in right of their being his sons or 
grandsons : and that is an inheritance not liable to ob- 
struction. But property devolves on parents (or uncles,) 
brothers and the rest, upon the demise of the owner, if there 
be no male issue: and thus the actual existence of a son 
and the survival of the owner are impediments to the succes- 
sion ; and, on their ceasing, the property devolves [on the 
successor] in right of his being uncle or brother. This is 
an inheritance subject to obstruction. The same holds good 
in respect of their sons and other (descendants. ] 


Annotations. 


Q 


2. Solely by reason of relution.\ ~ Solely” excludes any other cause, sucly 


as purchase or the like. “ Relation.” or the relative condition of parent and 

offspring and so-forth, must be understood of that other person. 2: son’ or kins- 
` 3 3 4 Fay? 

man, with reference to the owner of the wealth. Ba LAM-BHATT A, 


The meaning is this. Wealth, which becomes the property of another, (as 

a son or other person bearing relation,) in vight of the relation of offspring and 

parent or the like, which he bears to his father or other relative who is owner 
A ` . ah a ' Pap A ON 
of that wealth, is signified by the term hentage. Subód'hini. 


3. In right of their being his sons oF grandsons. | A son and a grandson 
have property in the wealth of a father and of a paternal grandfather, without 
supposition of any other cause but themselves. Theirs consequently is inherit- 
ance not subject to obstruction. Subid' hint. 

Au Property devolves on parents, Se.) Vis wE's W ARASBITAT TA reads ‘ parents, 
ie others, and the vest,” (piti7-Dh yáłrádinán), and expounds Ww ‘both parents, 
: us well as brothers and so forth,’ Ba'LaM-BHATT A writes and interprets ‘an 

uncle aud a brother or the like,’ (pitrřvyu-bhrátrádinám ;) but notices the other 
reading. Both are countenauced by diferent copies of the text. 


The same holds unul in respect of their sons, S'c.| Here the sons or other 
desegndants of the son and grandson are intended. The meaning is tlis: if 
relatives of the ewin be forthcoming, the succession of one, whose relation to 
the owner was immediate, is inheritance not liable to obstruction. but the suc- 
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4. Partition (vibhága) is the adjustment of divers 
We apes rights regarding the whole, by distri- 
Rea: buting them on particular portions of the 
aggregate. 
a 
5. Entertaining the same opinion, Na’repa says, 
‘““ Where a division of the paternal estate 


-5 ' = tt. O° - 
5. Narena des- “is instituted by sons, that becomes a topic 
cribes this head of «e pe à v x S 
actions. of litigation called by the wise partition 

j “of heritage. ”* “ Paternal” here implies 
any relation, which is a cause of property. “ By sons” 
indicates propinquity in general. 


Annotations. 


cession of one, whose relation to the owner was mediate or remote, is inheritance 
subject to obstruction, if immediate relatives exist. Subdd'hint. 


In respect of their sons, §c.] Meaning sons and other descendants of sons 
and grandsons, as. well as of uncles and the rest. If relatives of the owner be 
forthcoming, the succession of one, whose relation was immediate, comes under 
the first sort; or mediate, under the/second. BA'LAM-BHAT'T'A 


4. Partition is the adjustment of divers rights.] The adjustment, or speaial 
allotment severally, of two or more rights, vested in sons or others, relative 1 
the whole undivided estate, by referring or applying those rights to parcels or 

rticular portions of the aggregate, is what the word ‘ partition’ signifies. 
Subdd'hinit and BA'LAM-BHAT'TA 


5. ‘Where a division of the paternal estate,” §c.] Considerable variations 
occur in this text-as cited by different authors. It is here read paitrasya ; and 
Ba’LaM-BHAT'T’A states the etymology of paitra signifying ‘of or belonging to 
a father.’ He censures the reading in the Calpataru, pitryasya, as ungram- 
matical. It is readin the Madana-ratna, pitrddéh “of a father, &.’ Other 
‘variations occur upon other terms of the text: which is here read tanayath for 

utrath; calpyaté for pracalpyaté; and vyavahdva-padam for tad-vivada-padam. 

he last is noticed by the commentator BA'LAM-BHAT'T'A. A disagreement 
also occurs respecting the pronoun yatra, for which some substitute yas tu, 
and others yat tu. See Jimu’ra-va'uana, C. 1. § 2. 


Paternal here implies, §c.] The meaning, here expressed, is that the word 
“paternal,” as it stands in Na’rEpa’s text, intends what has been termed [by 
the author, in his definition of heritage.] ‘relation to the owner, a reason of 
‘ property.’ ° Subdd'hint. 

It intends any relation to the owner, as before mentioned, which becomes 
a cause of property : and it consequently includes the paternal grandfather and 
other [predecessors.] The author accordingly observes, ‘that “by sons” 
‘indicates propinauity in general ;’ meaning any immediate relative. Ba’tam- 
BHAT'T'A. 


# NA'REDA, 18.1. 
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6. The points to be explained under this [head of 

rye inheritance,*] are, at what time, how, and 

Pa includ- by whom, a partition is to be made, of 

what. The time, the manner, and the 

persons, when, in which, and by whom, it may be made, 

will be explained in the course of interpreting stanzas on 

those subjects respectively. What tbat is, 

Whatis property? of which a partition takes place, is bere 
considered 


7. Docs property arise trom partition ? or does parti- 

7. Doesitarise tion of pre-existent property take place ¢ 
from partition, or Under this [head of discussion,t] proprie- 

Sarit aan) tary right is itself necessarily explained : 

Ratios Sap oral [and the question is] Whether property be 

proof? deduced from the sacred institutes alone, 


or from other [and temporal] proof. 


8. [It is alleged, that] the inferring of property from 

8, Property. sup- the sacred code alone 1s right, on account 
posed to be spiri- of the text of Gautama; “An owner 
tual, “is by inheritance, purchase, partition, 


Se 


Annotations. 


7. Does property arise from partition.) Here the inquiry is two-fold: 
for the substance, which is to be divided, is the subject of disquisition; and 
the doubt is, whether partition be of property, or of what is not property. For 
the sake of this, another question is considered: Is partition the cause of 
property, or not ? If it be not the cause of property, but birth alone be 805 
then, since property is by birth, it follows that partition 1s of property. This 
is one disquisition, which the author proposes by the question ` Does property 
“ arise from partition, é&c.” Another inquiry relates to the subject of property. 
The author introduces it, saying “‘ proprietary right is explained. Here the 
right of property is the subject of discussion: and the doubt is whether it 
result from the holy institutes only, or be demonstrable by other and tempo- 
ral proof. That question the author proposes. Subé'dhint. 


The substance, which is to be divided, is the subject of the first disqui: ition. 
Here the question is, whether partition of what is not property, be the cause 
of proprictary right: and thus right, arising from partition, would not be 
antecedent to it, since partition, which becomes the cause of that right, had 
not yet taken place. Or is partition not the reason of property, but birth alone P 
and thus, since proprietary right thence arose, partition would be of property. 
This is one disquisition, which the author proposes: ‘ Does property arise, &c.” 
He introduces a second question, which serves towards the solution of the first. 
BA'LAM-BHAT'T'A. 


__ 8. It is alleged that the inferring of property from the sacred code alone is 
right.) The author here states the opponent’s argument. Swbéd'hint. 


em ne a em ea a a a a 
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c seizure, * or finding.t Acceptance is for a Brahman'a an 
“additionalmode ; conquest fora Oshdtriya; gain for a Vais’ya 
“or Stidra.”{ For, if property were deducible from other 
proof, this text would not be pertinent. So the precept, 
(“A Brahmana, who seeks to obtain anything, even by 
“sacrificing or by instructing, from the hand of a man, - 
sí who had taken what was not given to him, is considered 
“ precisely as a thief ;”§) which directs the punishment 
of such as obtain valuables, by officiating at religious 
rites, or by other similar means, from a wrongdoer who has 
taken what was not given to him, would be irrelevant if 
property were temporal. Moreover, were property a 
worldly matter, one could not say, “ My property has been 
“wrongfully taken by him ;” for it would belong to the 
taker. Or, [if it be objected that] the property of another 
was seized by this man, and it therefore does not become 
the property of the usurper ;,[the answer is,] then no doubt 
could exist, whether it appertain to one or to the other, any 
more than in regard to the species, whether gold, silver, or 
the like. Therefore property is a result of holy institutes 


exclusively. 


Annotations. 


On account of the text of Gaurama.] If property were deducible from other, 
that is, from temporal proof, this passage of Gaurama’s Institutes would not 
be pertinent, since it would be useless if it were a mere repetition of what was 
otherwise known. BA'LAM-BHAT'T'A. 


For it would belong, Sc.] The thing would belong to the taker ; since that 
relation would be alone the subject of perception. BA'LAM-BHAT'T'A. 


Therefore property is a result of holy institutes exclusively.] If property be 
worldly, it would follow, that, when the goods of one man have been seized by 
another, should the person, who has been despoiled, affirm concerning them, 
“ My property has been taken away by this man,” a doubt would not, upon 
hearing that, arise in the minds of the judges, whether it be the property of 
one, or of the other. As no doubt exists regarding the species, whether gold or 
something else, when gold, silver, or any other worldly object, is inspected; so 
none would exist in regard to property, for [according to the supposition] it is 
a worldly matter. But doubt does arise. Therefore it cannot be affirmed, that 
the usurper has no property. Or {the meaning may be this] the opponent, who 
contends that it is not the property of the castor, because that, which has been 
seized by him, is another’s property, must be asked, Is there or is there not, 


* Apprehensio, vel occupatio. + Inventio. 
t Gautama, 10. 39.—42, Vide Infra, § 13. § Menu, 8. 340. 
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9. To this the answer is, property is temporal only, 
for it effects transactions relative to worldly 
purposes, just as rice or similar substances 
do: but the consecrated fire and the hke, 
deducible from the sacred institutes, do not give effect 
to actions relative to secular purposes. [It is asked] does 
not a consecrated fire effect the boiling of food; and so, 
of the rest? [The answer is] No; for itis not as such, that 
the consecrated flame operates the boiling of food ; but as 
a fire perceptible to the senses : and so, in other cases. But, 
here, it is not through its visible form, either gold-or the 
like, that the purchase of a thing is effected, but through 
property only. That, which is not a person’s property in a 
thing, does not give effect to his transfer of it by sale or 


9. Butitis tem- 
poral. 


Annotations. 

proof, that property is not’ vested in the captor? [The opponent] impeaches 
the first part of the alternative: “then no doubt could exist, &c.” The notion 
is this; As no doubt arises concerning the species, when there is demonstra- 
tion that it is gold or silver; so likewise, in the proposed case, no-doubt could 
arise. Nor is the second part of the alternative admissible: for, if no evidence 
arise, it could not be affirmed, that the captor has not property. Omitting, 
however, this part of the reasoning, the author closes the adversary’s argument, 
concluding that property is deduced solely {rom the sacred code. Subód'hint 
and BA'LAM-BHAT'T'A, 


9. Property is temporal only.) The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects trans- 
actions relative to worldly purposes. Whatever does effect temporal ends, is 
temporal: as rice and other similar substances. Such too is properjy. There- 
fore, it is temporal. But whatever is not worldly, promotes not secular pur- 
poses: as a consecrated fire and other spiritual matters. Subdd' hint. 


For it is not as such that the consecrated flame, §c.} A hallowed fire has 
two characters : the spiritual one of consecration; and the worldly one of com- 
bustion. It effects the boiling of food in its worldly capacity as fire; not in 
its spiritual one as consecrated. For, if it did so in its last-mentioned capacity, 
a secular fire, wanting the spiritual character of consecration, would not effect 
the boiling of food. Therefore the objection does not hold. Then, in the pro- 
posed case, gold or other valuable would effect the secular purpose of sale and 
purchase, in its character of gold or the like, not in that of property. The 
author replies to that objection: “ It is not through its visible form, &c.” 
Besiues, the use of property is observable among barbarians, to whom the prac- 
tice enjoined by the sacred institutes is unknown: and, since that cannot be 
atherwise accounted for, there is evidence of property being secular. Subéd’hint. 
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the like. Besides, the use of property is seen also among 
inhabitants of barbarous countries, who are unacquainted 
with the practice directed in the sacred code : for purchase, 
sale, and similar transactions are remarked amono them. 


19. Moreover, such as are conversant with the science 
10. This doctrine of reasoning, deem regulated means of 
A opera by acquisition a matter of popular recognition. 
a j In the third clause of the Lipsá sútra,” 
the venerable author has stated the adverse opinion, after 


Annotations. 


10. The lipså sútra.] The séfra, or aphorism, here quoted, is on the 
desire of acquisition (lipsa), and is the second topic (ad’hicaran’a) in the first 
section (páda) of the fourth book (ud/lyéya) of aphorisms by Jarsy, entitled 
Mimansa. Subéd'hint and Ba'tam-Buar't'a. 


In the third clause of the lipsá sútra.) In the first clause (vurn'aca), the 
distinction between religious and personal purposes is examined. In the second, 
the inquiry is whether the milking of kine and similar preparatives be relative 
to the person or to the act of religion. In the third, the question examined is 
whether restrictions, noticed in primeval revelation, as to the means of acqui- 
sition, (such as these, * let a Brahman'a acquire wealth by acceptance or the 
‘like, a Cshatriya by victory and so forth, anda Vuis'ya by agriculture, &c.’) 
must be taken as relative to the person or to the religious ceremony [performed 
by him.] Subéd'‘hint and BA'LAM-BUAT'T'A. 


The position of the adversary is, that, injunctions regarding the means of 
acquisition concern the religious ceremony, through the medium of the goods 
used by theagent; for, unless that be admitted, the precept would be nugatory, 
because there would be no one whom it affected. Subéd'hini. 


The meuning is this: As in the case of an acquisition of goods under a 
recept relative to sacrifice, such as this “ purchase the moon plant,”+ the in- 
Junction regarding the acquisition of goods concerns the religious ceremony; so 
does the injunction respecting acceptance and other means of acquisition. 
Ba’LAM-BHAT'T’A. 


The author states an objection to this position of the adversary. The objec- 
tion is this: the question, considered in the third clause of the Lipsá-sútrá, is 
whether injunctions regarding acquisition of goods concern the religious cere- 
mony or the person. The opponent’s position is, that they concern the cere- 
mony. ‘Thatis not congruous. For, if the injunctions,.regarding acquisition 
of goods, concern the religious ceremony, no property would arise; since pro- 
perty, being spiritual, would have no worldly cause to produce it; and no other 
means are shown in Scripture ; and the injunctions, regarding acquisition, being 
relative to the ceremony, are not relative to any thing else: thus, for want of 
property, the religious rites would not be complete with that which was not 


* Mimdnsd, 4, 1. 2. 3. + So’ma. Asclepias acida, Roxs. 
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Statement ofthe [obviating] an objection to it, that, “if 
opponent’sopinion. < restrictions, relative to the acquisition of 
< goods, regard the religious ceremony, there could be no pro- 


Annotations. 


property ; and consequently the position, that injunctions, regarding acquisi- 
tion of goods, concern the act of religion, is incongruous. Subéd hini. 


He revives the position by answering that objection ; and the notion is this: 
the injunctions, regarding acceptance and the like. accomplish property ; and 
they will become relative to the religious ceremony through the medium of 
goods adapted to the performance of the ceremony : as the husking of grain, 
which effects the removal of the chatt, concerns the religious ceremony through 
the medium of clean rice which is adapted to the ceremony. But the wise con- 
sider property as a worldly matter [resulting from birth, j like the relation of a 
son to his father. Consequently there is no failure iu the completion of reli- 
gious rites [as supposed in the objection. ] ° 


Admitting, that, because injunctions regarding acquisition concern the 
religious ceremony, the acquisition likewise must relate to the ceremony; does 
it not follow, since it relates not to any thing else, that there is no such thing 
as property? and would not a failure of the religious ceremony ensue ? 
[Wherefore the adversary’s position is erroneous.] ‘The author states the objec- 
tion and confutes it with derision. ‘Some one has blundered, affirming that 
‘ acquisition does not produce property, for it is a contradiction in terms.’ 
Such is the construction of the sentence; and the meaning is this: Acquisition, 
which is an accident of the acquirer, is arelation between two objects [the owner 
and his own] like that of mother and son. Consequently, there can be no 
acquisition without a thing to be acquired; and it is a contradicition in. terms 
to say ‘acquisition does not produce a proprietary right,’ as it is to affirm ‘my 
‘mother is abarren woman.’ Subód'hint and Ba'LAM-BuAT T'A. 


The demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must be relative to the person, restrictions, regarding the acqui- 
sition of them, must concern the person also. Ba LAM-BHAT TA. 


The purpose of the disquisition under this topic of Enquiry is stated. It 
is interpreted by the venerable author (PRaBHA'CARA-GUBU- The implied sense 
is this. According to the adversary’s position, there is no offence affecting the 
person, in violating the injunction. But the religious ceremony is not duly 
accomplished with goods acquired by æ breach of the injunction. It is the 
religious ceremony, therefore, which is affected. But, according to the demon- 
strated doctrine, since the restrictions concern the person, the offence is ‘is.if 
he infringe the rule; and the religious ceremony is not affected. Swbéd' hint. 


The author, by way of closing the argument, states the result as applica- 
ble to the subject proposed. Itis acknowledged by the maintainer of the right 
doctrine, that even what is gained by infringing the role, much more what is 
acquired by other means, is property. Ba’LAM-BHAT T A. 


Otherwise, that is, if a right of property in wealth acquired even by infring- 
ing the rule, be not admitted; then, since no property is temporal because 
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perty, sin n propri etary right is not bentpolnis [by show- 
Ins; that} < the efficacy of accepta mee ond other modes of 
< acquisition In constituting proprie tary reht, is matter of 
ae: opul: w» recognition.’ Doos it rot fellow, 
ifthe mode ef scans Ne the goods con- 
‘cern the religious ceremony, there is no right of pro- 
` perty, and consequently ro ~ celebration 
ofa saerifice £ [Answer.] ‘1tis a biun- 
‘ der of any Gre whe affirms, that a ‘quisition does not pro- 
< duce a preprictary right; since this ix a contradiction in 
‘ters.’ Accordingly, the author, having 
again acknow ledged P LG per by to be a popu- 
lar notion, wher he states the demonstrat- 
ed doctrine, proceeds to explain the purpose of the dis- 
quisition iw this manner, ‘Therefore a 

Purpose ef the < breach ef the restriction affects the person, 


Objection. 


Answer. 


€ 


The right doc- 
triue asserted. 


disquisitiou ex- 
nea) ‘ not the religious ceremony : ’ and the mean- 
ing of this passave is thus e xpounded,* 


< Jf restrictions, respectivo tbe acquisition ef chattels, 


‘regard the religious ceremony, its celebration w ould be 

‘ per fect, with such property only, as was acquired con- 
‘sistentiy with these rules; and uot so, if performed with 

‘wealth cbtained by infringing them ; and conseguently, 

< according a the adverse epinier, th “ -lt would not affect 
‘the man, if he deviated from the ruie: but, according te 
‘the AINEEN cohclusion, since the restriction, regard- 
‘ing acquisitions, affects the persen, the performance of 
“the religious ceremony is comle te, even with property 

‘ acquired by a breach of the relo ; end it is an offence on 
‘the part of a man, “because he hes vielated en obligatory 
‘rule.’ It is ccuseyuently acknowledged, 
that even what is gained by infringing res- 
¢rictions, 18 property : because, otherwise, there would ] be ne 
completion of a religious ceremony. 


Deduction. 


QAnrotattonrs. 


the restrictions concern the religious ceremony [and that, which is thus ac- 
suired, does so likewise, } ther efore the means of living would be unattainable, 
since no temporal property could exist; and ~ sequently. there could ke ne 
religious ceremony, for there would be nobody to perform it. Subdd'hint and 
BA'LAM-BHAT'T'A. 


# By the commeni:.tor on the Mindisd > Prarwa’carka surnamed Circe 
29 
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11. It should not be alleged, that even what is 

kii obtained. by robbery and other nefarious 

E ANE objection means, would be property. For proprie- 

tary right in such instances 1s not recog- 

nized by the world ; and it disagrees with received practice. 

12. Thus, since property, obtained by acceptance or 

Mee ite 7 any other [sufticient] means, is established 

ea o e COO temporal ; the acceptance of alms, as 

restricted to par- well as other [prescribed] modes for a 

et aT aA Brahmana, conquest and similar means for 

` a Oshdtriya, husbandry and the like for a 

Vais’ ya, and service and the rest for a S'ádra, are propound- 

jen ed as restrictions intended for spiritua 

poninon te all’ purposes ; and inheritance and other mode: 

are stated as means common to all. “Aa 

“owner is by inheritance, purchase, partition, seizure, or 

“ finding.”* 

13. Unobstructed heritage is here denominated “ in- 

13. Gavmaua’s heritance.” “ Purchase” is well known. 

enumeration of the “ Partition” intends heritage subject to 

modes of tsi: obstruction. “ Occupation” or seizure is 
ion expounded. SAA : 

the appropriation of water, grass, wood 

and the like, not previously appertaining to any other 

[person as owner.t] “ Finding” is the discovery of a 

hidden treasure or the hke. ‘If these reasons exist, the 


Annotations. 


11. Tt should not be alleged, that even what is obtained by robbery.) If 
property be acknowledged in that which is acquired by infringing the restriction, 
might it not be supposed, that even what is obtained by robbery and other 
nefarious means, becomes property ? The author obviates that objection. It does 
not become so. He removes the ineonsequence of the reason. For the employ- 
ment of it as such in sale and other transactions is not familiarly seen in practice. 
BA'LAM-BHAT'T'A, 

12. Thus, since prop- ty obtained by acceptance, §c.] Property being thus 
proved to be temporal, the author successively refutes the several arguments 

efore vited in support of the notion, that it is not temporal.. Ba’Lam-Buar't'a. 

Common to all.| Including even the mixed classes. BA'LAM-BHAT'T'A. 

13. If these reasons ewist, the person is owner.) If such reasons are known 
[to exist,] the owner is known. Swbdd'hint and BA'LAM-BHAT'T'A. 

Both commentaries read jnyátéshu jrydyate swámi, ‘Such reasons existing, 


‘an owner exists.’ But copies of the text exhibit játéshu jdyaté swami, Such 
reasons being known, the owner is known.’ 


* GAUTAMA, 10, 39, already cited in § 8. + Ba'tan-BHAT TA, 
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“person is owner.’ If they take place, he becomes proprie- 
tor. ‘For a Brahman‘a, that, which is obtained by accept- 
‘ance or the like, is additional; not common [to all the tribes. ] 
“ Additional” is understood in the subsequent sentence : 
‘for a Cshdtriya, what is obtained by victory, or by amerce- 
‘ment or the like, is peculiar. In the next sentence, 
“ additional” is again understood : ‘what is gained or earned 
“by agriculture, keeping of cattle, [traffic,] and so forth, is 
‘for a Vais'ya, peculiar; and so is, fora S’idra, that which is 
‘earned in the form of wages, by obedience to the regenerate 
‘and by similar means.’ Thus likewise, among the various 
causes of property which are familiar to mankind, whatever 
has been stated as peculiar to certain mixed classes in the 
direct or inverse order of the tribes, (as the driving of horses, 
which is the profession of the Sútas,* and so forth,) is 
indicated by the word “earned” (nirvisht’a): for all such 
acquisitions assume the form of wages or hire ; and the noun: 
(mrvésa) is exhibited in the Tricdn’d’t as signifying wages. 


14. As for the precept respecting the succession of 

the widow and the daughters, &c.,f the 

_ 14. Another ob- declaration [of the order of succession, ] even 
jection obviated. X skye 6 

in that text is intended to prevent mistake, 

(although the right of property be a matter familiar to the 

world,) where many persons might [but for that declaration] 


Annotattons. 


Additional.] ‘The meaning of the term, is ‘excellent... BA'LAM-BHAT'T'A. 


l4. As for the precept respecting the sueression2 The author obviatesan 
objection, that. if property be a worldly matter. the import of the text here 
cited is inconsistent. as it provides hy precept, that the widow and certain 
other persons shail inherit on the owner's demise. Siwbéd'hiné and’ Ba'tau- 


BHAT’T’A. 
The declaration of the ardor af succession.) DBA'LAM-BHAT'T'A notices as a 
yariation in the reading, the words here snpplicd; eraima-smaran'am * decla- 


‘ ration of the order of succession, instead of smarawam * declaration.’ 


* According toa text of Us'anas, from which these words are taken. 
+ The dictionary of Amera sinia in three books (Cdnd/as.) The passage here cived 
veciu's in the 3rd book of the Amera cosh. Ch. do v. 217, . . 
Vide Inira. C. 2 Sect. 1 &]l 
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be supposed entitled to share the heritage by reason of their 
affinity to the late owner. The whole is theréfore unexcep- 
tionable. SS 


15. As forthe remark, that, if property were temvoral, 


15. T) AE sake fest 
mat yetated on “been taken away by him ;* that is not 


which the first accurate, fora doubt respecting the proprie- 
TPR T was tary right does arise through a doubt con- 
cerning the purchase, or other transaction, 


which is the cause of that right. 
16. The purpose of the preceding disquisition is this. 
A text expresses “ When Brahman‘as 


16. Purpose of ‘have acquired wealth by a blameable act, 
the disquisition ex- 


eT “ they are cleared by the abandonment of 
l “it, with prayer and rigid austerity.”t 

Now, if property be deducible only from sacred ordinances, 
that, which has been obtained by aecepting presents from 
an improper person, or by other means which are repro- 
bated, would not be property, and consequently would not be 
partible among sons. But if it be a worldly matter, then 
bores i tiny even what is obtained by such means, is 
Be paa Sep property, and may be divided among heirs ; 

an 


foe among the the atonement abovementioned regards 
Hae the ac- the acquirer only : but sons have the right 


by inheritance, and therefore uo blame 


Annotations. 


15. As for the remark, that if property were temporal.) The sense is 
this: in such a case, the proposition ‘another’s property has been taken by 
‘him’ is simply apprehended from the affirmation of the complainant. But 
that is apprehension, not proof. Accordingly, if it be contradicted, a doubt 
arises respecting the cause of right. Thus, if the complainant deelare, “My 
“goods have been taken by him,” and the defendant affirm the contrary, a 
doubt arises in the minds of umpires, whether the thing were unjustly seized 
by that man, or were fairly obtained by purchase or other title: and so, from 
a doubt respecting a purchase or other cause of property, arises a doubt con- 
cerning property which is the cffect. Subód' hini. 

16. The purpose of the preceding disquisition is this.| Admitting propert, 
to be a worldly pina still [its nature] scems to be Ji unfit EA of ee 
quiry | under the head of inheritance, since it matters not whether property be 
temporal or spiritual. ape bending this objection, the author proceeds to 
explain the purpose of the disquisition. Swubéd'hint, 


* Vide § 8 


+ The text is apparently referred to Menv by the commentator BA'LAM-BHAT T'A 


but it is not found in Menv’s Institutes, A passage of similar import does, however, 
occur. Ch, 10. v. 141. 


it could not be said, “ My property bes _ 
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attaches to them, since Menu declares, “ There are seven 
“ virtuous means of acquiring property, viz.,inheritance, &c.”* 


17. The first I7 i Next, it is doubted whether pro- 
question (§ 7.) re- perty arise from partition, or the division 
sumed, be of an existent right. 


16. Of these [positions], that of property arising from 
partition is right ; since a man, to whom a 


aoo sed peey son is born, is enjoined to maintain a holy 
a partition. fire: for, if property were vested. by birth 


alone, the estate would be common to the 

son as soon as born ; and the father would not be competent 
to maintain a sacrificial fire and perform other religious 
duties which are accomplished by the use of wealth. 


19. Likewise the prohibition of a division of that, 
which is obtained from the liberality of the 

19. The suppo- $ : b 
sition, that it is father previous to separation, would not be 
vestedbybirth, dis- pertinent: since no partition of it can be 


rees with a pas- > à 
Bere of Narena Supposed, for it has been given by consent 


exempting from of all parties. But Na’repa does propound 
parition in eee such a prohibition: “ Excepting what is 

“ øained by valour, the wealth of a wife, and 
“ what is acquired by science, which are three sorts of pro- 
“ perty exempt from partition ; and any favour conferred 


“ by a father.”t 


Annotations. 


18. Is enjoined to maintain a holy fire.] For it is ordained by a passage 
| of the Véda, that “he; who has a son born and who hag black [not grey | hair, 
“shorld consecrate a holy fire :” and the meaning of that passage is this; ‘one 
‘who has issue (for the term son implies issue in general ;) and whose hair is 
‘ [yet] black, or who ıs in the prime of life; that is, who is capable; one, in 
‘short, who is qualified; must perform the consecration and maintenance of a 
‘holy fire? Does not this relate to the consecration of sacrificial fires, not to 
the rise of property from partition? Anticipating this objection, he adds “if 
“ property were by birth, &e.” The meaning is this: ‘if property arose from 
‘birth alone, ason would, even at the instant of his birth, have ownership; and 
“since the goods are thenceforward in common, the father would not be com- 
‘petent to the consecration of sacrificial fires and other religious acts (as 
‘funeral repects, rites on the birth of children, and other indispensable cere- 
‘monies,) which must be performed by the husband and wife, aud which can 
only be accomplished by expenditure of wealth. Subód'hini and Ba’tau- 
BSIAT'T’A, 


~~ IMM 


* Mexr, 10. 115. + Na’rEva, 13, 6. 
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20. So the text concerning an affectionate gift, (“What 
ss “has been given by an affectionate husband 
20. And with one 4 z s 
which recognizes “ tohis wife, shemay consume as she pleases, 
a husband’s dona- “ when he is dead, or may give it away, 
tions to his wife. MAE : : a D% 
excepting immovable property ; *) would 
not be pertinent, if property were vestedby birth alone. Nor 
is it right to connect the words “ excepting immovable pro- 
perty with the terms “what has been given” [in the text 
last cited ,| for that would be a forced construction by con- 
nection of disjoined terms. 


21. As for the text “The father is master of the 
2]. The excep. ` gems, pearls, and corals, and of all [other 
tion of,immoyables “movable property :| but neither the 
does notimply pro- « father, nor the grandfather, is so ot 


perty by birth. ¢ 
Passages, except- “the whole immovable estate ;"t and 


eer, Legare this other passage, “By favour of the 
me k - “father, clothes and ornaments are used, 
“ but immovable property may not be consumed, even with 
“ the father’s indulgence ;”t which passages forbid a gift ot 


Annotations. 


20. The tert... . would not be pertinent, if property were vested by birth. ] 
For, if property were vested at the instant of birth, no such gift could be made; 
since he would be incompetent even with the consent of the child, and one 
cannot give away what is common to others. Subód'hini and BA'LAM-BHAT'T'A. 

Nor is it right to connect, ¥c.} Is not the text, so far from being in con- 
tradiction to the right by birth, actually founded on it? for the construction 
is this ‘what has been given, excepting immovable property, by an affectionate 
‘husband to his wife, she may consume as she pleases, when he is dead :’ thus, 
a right of property by birth being true in regard to immovables, since the gift 
of them is forbidden; and, by analogy. the same being true of other goods, a 
gift of wealth other than immovables is permitted by the provisions of the law: 
why then should not this text be propounded? Apprehending that objection, 
he says. “ Nor is it right to connect, &c.” The construction stated would be 
requisite: but it is not a proper one; for the style would be involved, if the 
construction connect disjoined terms. Subód' hini. 


21. As for the tert, “ The father is master of the gems, Sc.” | Apprehending 
the objection, that, since a gift of immovables through partial affection is for- 
bidden by the plain construction of two other passages of Jaw, birth and not 
partition is the cause of property, he obviates it. Suból'hini. 


* VisHy’U, according to a subsequent quotation, (§ 25). But Na’repa cited by 
J.mvra-va tana (C. 4. Sect. 1. § 23.) 

+ Yaanvawancys cited hy dime rava'naxa, (C. 2, § 22.) 

+ Vie name of the author is wot riven with any quotation of this teat. 


EEE 
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immovable property through favour : they both relate to 
immovables which have descended from the paternal grand- 
father. When the grandfather dies, his effects become th» 
common property of the father and sons ; but it appears from 
this text alone, that the gems, pearls, and other moyables, 
belong exclusively to the father, while the immovable estate 
remains common. 
> 22. Therefore property is not by birth, but by demise 
spelt Bese es of the owner, or by partition. Accordingly 
supposed to be by [Since the demise of the owner is a cause 
partition, or by de: of property,*] there is no room for suppos- 
mise of the owner. ; 
ing, that a stranger could not be prevented 
from taking the effects becattse the property was vacant after 
the death of the father before partition. So likewise, in 
the case of an only son, the estate becomes the property of 
the son by the father’s decease ; and does not require par- 
tition. : 
23. To this the answer is: It has been shown, that 
_ property is a matter of popular recogni- 
caition is SEES tion ; and the right of sons and the enone 
Property is vested birth, is most familiar to the world, as 
by bith: cannot be denied: but the term partition 
is generally understood to relate to effects belonging to 
several owners, and does not relate to that which apper- 
arser AAA e tains to another, nor to goods vacant or 
alin elses unowned. or the text of GAUTAMA ex- 
i presses, “ Let ownership of wealth be 
“ taken by birth ; as the venerable teachers direct.”t 
24. Moreover, the text above cited, “ The father is 
24. Thepassage Master of the gems, pearls, &e.” ($ 21.) is 
before cited (§ 21.) pertinent on the supposition of a proprie- 
does imply Pro- tary right vested by birth. Nor is it right 
PILTE toaffirm, that it relates to immovables which 


Annotations. 


23. “Let ownership of wealth, Sc.”] ‘ By birth alone the heir may take 
t the hR: which is denominatėd ownership of wealth: as the venerable 
‘teachers hold.’ Subéd'/hint. 

Ba'LAM-BHAT'T'a notices a variation in the reading; art/ha-swdiniiwad, im 
the ablative case, instead of art/ha-swamitwam, in the nominative. That read- 
ing is found in the: Diyatatwa; and the text is there explained in an enti-ely 

ifferent sense. See JÍMU'TA-VA'HANA, C. 1. § 19. 


* Subéd/hint and BA'LAM-BHAT'T'A, 7 ana E 


-meara Tnatitntes ~ 
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have descended from the paternal grandfather : since the 
text expresses “neither the father, nor the grand- 
“father.” This maxim, that the grandfather's own acquisi- 
tion should not be given away while a son or grandson is 
living, indicates a proprietary interest by birth. As, ac- 
cording to the other opinion, the precious stones, pearls, 
clothes, ornaments, and other effects, though inherited ‘rom 
the grandfather, belong to the fatger under the special pzo- 
visions of the law ; so, according to our opinion, the father 
has power, under the same text, to give away such effects, 
though acquired by his father. There is no difference. 


25. But the text of Visuy’u (§ 20.), which mentions a 
nae gift of immovables bestowed through affec- 
29. Another pas- Š : 3 

sage before cited tion, must be interpreted as relating to 
G Ape relates to property acquired by the father himself 
sition, "and given with the consent of his son and 

the rest: for, by the passages [above cited, 
as well as others not quoted,* viz.] “The father is master 
“of the gems, pearls, &c.,” (§ 21.), the fitness of any other 
but immovables for an affectionate gift was certain. 


26. As for the alleged disqualification for religious 

26. A preceding duties which are prescribed by the Véda, 

objection (§18.)re- and which require for thei accomplishment 

tated: he use of wealth, (§ 18.) sufficient power for 

such purposes is inferred from the cogency of the precept 
[which enjoins their performance. } 


27. Therefore it is a settled point, that property 

a7 iba scat is in the paternal’ or ancestral estate _is 

by birth: but the by birth, [althought] the father have in- 
father bas power dependent power in the disposal of 
i re as effects other than immovables, for in- 

dispensable acts of duty and for purposes prescribed by 
texts of law, as gifts through affection, support of the 


Annotations. 


27. “ No gifi or sale should be made.”] The close of the passage is read 


<therwise by Racuunanynaya: “The dissipating of the means of support is cen- 
“sued © nrftti-li4 vigarhitah. instead of na dénan na cha vicrayah. 


ape I a Fe i -_— IiģA IM 
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and iscontrolledin family, relief from distress, and so forth : 
RIO but he is subject to the control of his sons 
passages of law. and the rest, in regard to the immovable 
_ estate, whether acquired by himself or iu- 
herited from his father or other predecessor; since it is 
ordained, “Though immovables or bipeds have been acquir- 
“ea by a man himself, a gift or sale of them should not be 
“ made without convening all the sons. They, who are 
born, and they who are yet unbegotten, and they who are 
still in the womb, require the means of support, no gift or 
“ sale should, therefore, be made.”* 
28. An exception to it follows: “Even a single 
23. A farther dividual may conclude a donation, mort- 
:extauthorizessale, ““ gage, or sale, of immovable property, dur- 
Si oy a single “ino a season of distress, for the sake of the 
“family, and especially for pious purposes. ”+ 


29. The meaning of that text is this: while the sons 
RNa ota and grandsons are minors, and incapable of 
LT PANE. giving their consent to a gift and the like ; 
or while brothers are so and continue un- 
separated ; even one person, who is capable, may conclude 
a gift, hypothecation, or sale, of immovable property, if a 
calamity affecting the whole family require it, or the sup- 
port of the family render it necessary, or indispensable 
duties, such as the obsequies of the father or the like, make 
it unavoidable. 

30. The following passage, “ Separated kinsmen, as 
“those who are unseparated, are equal in 
“respect of immovables ; for one has not 
“ power over the whole, to make a gift, sale, 
“or mortgage ;”{ must be thus interpreted : ‘among un- 
‘separated kinsmen, the consent of all is indispensably 
‘requisite, because no one is fully empowered to make an 
‘alienation, since the estate is in common: but, among 

Consent of ce. Separated kindred, the consent of all tends 
parated kinsmen to the facility of the transaction, by obviat- 
tends tothe facility ing any future doubt, whether they be 
of the transaction ; £ 3 F N z 

: separate or united : it is not required, on 
account of any want of sufficient power, in the single owner ; 
and the transaction is consequently valid even without the 
consent of separated kinsmen. 


“a 


¢ 


<< 


30. Another 
passageexpounded. 


* Vya’s, as cited in other compilations. 
* Veitiaspatt, as cited in the Retivicara. &e. + Ibid, 
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31. In the text, which expresses, that “ Land passes 
31. Like the “ PY Six formalities; by consent of townsmen, 
consent of towns. “of kinsmen, of neighbours, and of heirs, and 
men, é&e., required “by gift of gold and of water ?* consent of 
by another text. — +ownsmen is required for the publicity of 
the transaction, since it is provided, that “ Acceptance of a 
“ sift, especially of land, should be public ?t but the con- 
tract is not invalid without their consent. The approbation 
of neighbours serves to obviate any dispute concerning the 
boundary. The use of the consent of kinsmen and of heirs 
has been explained. 


32. By gift of gold and of water.] as the sale of 

: immovables is forbidden (“ In regard to 

fecha se eae “‘ the immovable estate, sale is not Te ; 

lates the sale toa “jt may be mortgaged by consent of parties 
gift of land. ° OM Me “wily: 3 

“ interested ;”f)and since donation is praised 

(“ Both he who accepts land, and he who gives it, are per- 

“ formers of a holy deed, and shall go to a region of bliss ;”§ if 

a sale must be made, it should be conducted, for the transfer 

of immovable property, in the form of a gift, delivering with 

it gold and water [to ratify the donation. ] 


33. A distinc- 33. In respect of the right by birth, 
tion regarding the to the estate paternal or ancestral, we shall 
ight by birth will 5 PART 

be noticed. (Sect. mention a distinction under a subsequent 


5. § 3.) text. (Sect. 5. § 3.) 


SECTION TI. 


Partition equable or unequal.—Four periods of partition.— 
Provision for Wives.—Exclusion of a Son who has 
a competence. 


1. At what time, by whom, and how, partition may . 

UK Oseuita pies be made, will be next considered. Ex- 
resumed. plaining those points, the author says, 
gy vextof Yanya- “ When the father makes a partition, let 
“ him separate his sons [from himself] at his 


* The author of this passage is not named. + This passage also is anonymous. 
f The origin of this quotation likewise has not been found. § Brahme-vaiverta-purdna. 
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“ plegsure,and either [dismiss] the eldest with the best share, ' 


“or [if he choose] all may be equal sharers.”* 


2. When a father wishes to make a partition, he 3 


Hakaan Sitha Ey at his pleasure separate his children 
OERA from himself, whether one, two, or more 
sons. 

3. No rule being suggested (for the will is unrestrain- 

§. Distribution ¢,) the author adds, by way of restriction, 

by the father'may “he may separate (for this term is again 

Ueraneaush “ understood) the eldest withthe bestshare,” 

the middlemost with a middle share, and the youngest with 

the worst share. 

4. This distribution of best sud other portions is 

4. Menu des- propounded by Menu. “ The portion de- 

cribes this distri- “ ducted for the eldest is the twentieth part 

bition “ of the heritage, with the best of all the 

“ chattels; for the middlemost, half of that; for the 
“ youngest, a quarter of it.”* 

5. The term “either” (§ 1.) is relative to the subse- 

_ quent alternative “or all may be equal 

pantera te “sharers.” That is, all, namely, the eldest 

former text. and the rest, should be made partakers of 

equal portions. 
6. This unequal distribution supposes property by 
6. Tho estate himself acquired. But, if the wealth des- 


must have been cended to him from his father, an unequal 


aminen AA nE partition at his pleasure is not proper : for 


equal. equal ownership will be declared. 


7. One period of partition is when the father desires 

7. Four periods Separation, as expressed in the text, “ When 
of partition: Ist,by “ the father makes a partition.” (§ 1.) 
the father’s desire; A nother period is while the father lives, 
but is indifferent to wealth and disinclined to pleasure, 


Annotations. 


2. Separate his children.]} Make them distinct and several by giving to 


them shares of the inheritance. Ba'LAM-BHAT'T’A. 

Onc period of partition is when the father desires separation.) There are 
four periods of partition. One is, while the father lives, if he desire partition. 
Another is, when the mother ceases to be capable of bearing issue. and the father 
is not desirous of sexual intercourse and is indifferent to wealth; if his sonssthen 


* VA'INYAWALCXA, 2. 105. t+ Menu, 9. 112, Vide Infra- Sect. 3. § 3. 
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and the mother is incapable of bearing more sons; at which 

AE Ga) de time a partition is admissible, at the option 

, s retir- : , “a, . 

ing from worldly Of sons, against the father’s wish: as is 
affairs: as isshown shown by Na’rEepa, who premises partition 
a subsequent to the demise of both parents 
(“ Let sons regularly divide the wéalth when the father is 
“ dead ;’*) and adds, “ Or when the mother is past cild- 
“ bearing and the sisters are married, or when the father’s 
“sensual passions are extinguished.’t Here the words 
“let sons regularly divide the wealth,” are understood. 
Gautama likewise, having said, “ After the demise of the 
“father, let sons share his estate ;”{ states a second period, 
“Or when the mother is past child-bearing ;'§ and a 
third, “ While the father lives, if he desire separation.”|| 
So, while the mother is capable of bearing more issue, 
a partition is admissible by the choice of the sons, though 


Annotations. 


require partition, though he do not wish it. Again, another period is while 
the mother is yet capable of bearing issue, and the father, though not consent- 
ing to partition, is old, or addicted to vicious courses, or afflicted with an in- 
curable disease ; if the sons then desire partition. The last period is, after the 
decease of the father. Vis’wn’'s’ wana in the Madana-Parijata. 

There are four periods of.partition in the case of wealth acquired by the 
father. Vis'wu's'wara in the Subdd'hini. 

Four periods of partition among sons have been stated by the author 
(Visnya'we's/wara,) which are compendiously exhibited in a two-fold division by 
the contemplative saint (Ya’snyawaLcyA.) Here, three cases may occer under 
that of distribution during the life of the father: viz., with, or without, his 
desire for separation : the case of his not desiring it being also two-fold; viz., 
Ist, when the mother has ceased to be capable of bearing children and the father 
is disinclined to pleasure, &c. 2nd, when the mother is not incapable of 
bearing issue, but the father is disqualified by vicious habits or the’ like. 
Subsd' hint, 

The doctrine uf the eastern writers [JÍMU"TA-VA'HANA, &c.] who maintain, 
that {wo periods only are admissible, the volition of the father and his demise, 
and not any third period ;{{ and that the text, relative to the mother’s incapa- 
city for bearing morc issue, regards the estate of the paternal grandfather or 
ather ancestor, is refuted. BA'LAM-BHAT'T'A. 


We hold, that while the father survives and is worthy of retaining uncon- 
trolled power, his will alone is the cause of partition. If he be unworthy of 


* Na'REDa, 13. 2. + Ibid, 13. 3, t Gautama, 28. 1. 
$ Ibid, 28.2 li Ibid, 28, 2. 4 See Jimu’ra-va'wana, C. 1. § 44. 
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the father be unwilling, if he be addicted to vice or afflicted 

Ath, on account With a lasting disease. | That. Sancia 

of his disqualifica- declares: “ Partition of inheritance takes 

tioni jas stated: by “place without the father’s wish, if he be 

i “ old, disturbed in intellect, or diseased.”* 

8. Two sorts of partition at the pleasure of the father 

8. Provision for Pave been stated; namely, equal and 

wives. unequal. The author adds a particular rule 

eta of Ya'nya- in the case of equal partition; “ If he make 

i “the allotments equal, his wives, to whom 

“ no separate property has been given by the husband or 

“the ae must be rendered partakers of like por- 
“ tions.” 


9. When the father, by his own choice, makes all his 

Ne sons partakers of equal portions, his wives, 

9. Exposition of to whom peculiar property had not been 

given by their husband or by their father- 

in-law, must be made participant of shares equal to those of 

sons. But, if separate property have been 

given to a woman, the author subsequently 

directs half a share to be allotted to her : 
“ Or if any had been given, let him assign the half.” { 


it. 


The wife shares 
like a som. 


Aunotations. 


such power, in consequence of degradation, or of retirement from the world, 
or the like, the son’s will is likewise a cause of partition. But, in the case of 
his demise, the successor’s own choice is, of course, the reason. - By this mode, 
the periods are three. Else there must be great confusion, in the uncertainty 
of subject and accident, if many reasons, as extinction of worldly propensities 
and so forth, must be established collectively and alternatively. Thus the 
mention of certain reasons in some texts, and the omission of them in others, 
are suitable: for the extinction of the temporal affections, and the other assign- 
ed reasons, indicate the single circumstance of the father’s want of uncontrol- 
led power; since it is easy to establish that single foundation of the texts. 
Viramitrédaya. 

When the father’s passions are extinguished.] Jimu'ta-va'HANa’s reading of 
the passage is different: and there are other variations of this text. See note 
on Jimu’ta-va'HANA. Ch. 1. § 33. 

Partition of inheritance takes place without the father’s wish.] A təxt of a 
contrary import is cited from the same author, by Jimu’Ta-va’Hana. See note 
on Jimu’ta-va'HaNa. O, 1, § 43. á 

9. The author subsequently directs half a share.| This and the passage 
cited may be supposed to bew: reference to a passage which occurs near the 
close of the head of inheritance (C. 2. Sect. 11. g 34): but the quotation is not 
exact, and the text relates to a different subject. 


* Cited as a passage of Ha’Rira in the Vyavahdra måyńc'ha. 
t Ya'snyawatcya, 2, 116, - f Vide Infra, C. 2. Sect. 11. § 34. 
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10. But, if he give the superior allotment to the eldest 


10. Excepting 
the deductions for 
the first born, &e. 

But she takes 
her ornaments and 
the household fur- 
niture. 


son, and distribute similar unequal shares 
to the rest, his wives do not take such por- 
tions, but receive equal shares of the aggre- 
gate from which the son’s deductions have 
been subtracted, besides their own appro- 
priate deductions specified by A’PaSTAMBa : 


‘The furniture in the house and her ornaments are the wife’s, 


‘ [property].’”* 


11. A trifle may 
‘be given to a son 
who needs not a 
full share. 

Text of YA'JNYA- 
WALCYA. 


12. 
_12. Interpreta- 
tion of the text. 


11. To the alternative before stated 
(§ 1.) the author propounds an exception : 
“The separation of one, who is able to sup- 
“ port himself and is not desirous of partici- 
“pation, may be completed by giving him 
“some trifle. ”t 


To one who is himself able to earn wealth, and who. 


is not desirous of sharing his father’s goods, 
any thing whatsoever, though not valua- 
ble, may be given, and the separation o1 


division may be thus completed by the father ; so that the 
children, or other heirs, of that son, may have no future claim 


of inheritance. 


13. The 


13. An illegally 
partial distribution 
is improper. 

Text of Ya'snya- 
WALCYA. 


distribution of greater and less shares has 


been shown (§ 1.) To forbid, in such case, 
an unequal partition made in any other mode 
than that which renders the distribution 
uneven by means of deductions, such as are 
directed by the law, the author adds, “A 


“ legal distribution, made by the father among sons separat- 
“ed with greater or less shares, is pronounced valid.” 


14. 


14. Explanation 
' of the passage. 


When the distribution of more or less among 
sons separated by an unequal partition is 
legal, or such as ordained by the law ; then 
that division, made by the father, is com- 


Annotations. 


10. The furniture in the house, ¥c.] The chairs, and the earthern and 
stone utensils, and the ornaments worn by her, are the wife’s deducted allot- 
Ment. Haraparrs§ says the furniture, as well as tho'car, is the father’s; and 


_ thpornaments are the wife’s. 


Ba'LAM-BHAT'T'A. 


_ 13. In any other mode.| The commentator Ba'tam-buaT Ta préfers ano- 
ther-reading, ayat/hde dstra, ‘not, according to law,’ instead of wnyat/hd ‘in any 


other mode. 


* Vida Infra. Sect, 8. § 6. 
T Ibid. | 


+ Yalsnvawancray 2, 127: 
§ The scholiast of Gavrama. 
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pletely made, and cannot be afterwards set aside: as is 
declared by Mexu and the rest. Else it fails, though made 

Confirmed by a by the father. Such is the meaning; and in 
quotation from like manner, Na’repa declares, “A father, 
Na SEDA- “ who is afflicted with disease, or influenced 
“by wrath, or whose mind is engrossed by a beloved 
“ object, or who acts otherwise than the law permits, has no 
“ power in the distribution of the estate.”* 


SS) EO rne I OONt a Olas 


Partition after the Fathers decease. 


1, Tue author next propounds another period ‘of 
aad partition, other persons as making it, and 
Deut isthe a rule respecting the mode. “ Let sons 
should be equable; “ divide equally both the effects and the 
by the text of « debts, after [the demise of] their two 
AJINYAWALCYA, ae ” 
parents. ”t 
2, After their two parents.] After the demise of the 
father and mother: here the period of the 
iE of MAUTE distribution is shown. The sons.] The 
persons, who make the distribution, are thus 
indicated. Equably,] A rule respecting the mode is by 
this declared: in equal shares only should they divide the 
effects and debts. 


3. But Menu, having premised “partition after the 
3. Objecti “death of the father and the mother,”} and 
; jection to 
the restriction of having declared, “ The eldest brother may 
equal ohare since «takethe patrimony entire, and the rest ma 
a authorized, Ee “live under him as under their father ;”§ has 
MENU. exhibited a distribution with deductions, 
among brethren separating after the death of their father 
and mother: “ The portion deducted for the eldest is the 
“twentieth part of the heritage with the best of all the chat- 


“tels; for the middlemost, half of that ; for the youngest, a 


y EAT PATUR. QEL 
* Na'REDA, 13. 16, + Ya'snyawarcya, 2, 118. $ Menv, 9, 104 § Ibid. 9, 105. 
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quarter of it.”* The twentieth part of the whole amount of 
the property [to be divided,t] and the best of all the chattels, 
must be given [by way of deduction{t] to the eldest; half 
of that, or a fortieth part, and a middling chattel, should be 
allotted to the middlemost ; and a quarter of it, or the eigh- 
tieth part, with the worst chattel, to the youngest. He has 
also directed an unequal partition, but, without deductions, 
among brethren separating after their parents’ decease ; 
allotting two shares to the eldest, one and a half to the next 
born, and one apiece to the younger brothers: “ If a de- 
“ duction be thus made, let equal shares of the residue be 
“ allotted : but, if there be no deduction, the shares must be 
“ distributed in this manner ; let the eldest have double share, 
“ and the next born a share anda half, and the younger sons 
“ each ashare: thus is the law settled.”§ The author himself] 
has sanctioned an unequal distribution when a division is 
made during the father’s life-time (“ Let him either dismiss 
“the eldest with the best share, &¢.”1) Hence an unequal 
partition is admissible in every period. How then is a res- 
triction introduced, requiring that sons should divide only 
equal shares ? 
4. The question is thus answered: True, this un- 
NIEA equal partition is found in the sacred ordi- 
¥ i nances ; but it must not be practised, be- 
cause it is abhorred by the world; since that is for- 
` brent bidden by the maxim, “ Practice not 
bution is duused “that which is legal, but is abhorred by 
through popular “the world, [for**] it secures not celestial 
ASE N “bliss ff as the practice [of offering 
bulls] is shunned, qn account of popular 


prejudice, notwithstanding the injunction, “ Offer to a 
“venerable priest a bull or a large goat ;’{{ and as the slay- 


Annotations, 


4. As the slaying of a cow is for the same reason disused.] This is a very 
remarkable admission of the former prevalence of a practice, which is now held 
in the greatest abhorrence. 


* Menu, 9. 112, + Ba’tam-BHAT’?’A. + Ibid. § Menu, 9. 116—117. 

|| Ya’swvawatcya. YJ Vide Sect, 2.§ 1. ** Subéd'hiné and BA'LAM-BHAT'T'A. 

++ A passage of Ya’JNYAWALcya, according to the quotation of Mirra Mis’'ra in the 
Veramitrédaya ; but ascribed to Menu in BA'LAM-BHAT'T'A’Ss commentary. It has not, 
however, been found either in Mpnu’s or in Ya/snyawatcya’s Institutes: 

tt This also is a passare of Ya/snyawatcya, according to Mirza Mis‘Ra’s quotation, 
but has not been found in the Institutes of that author 
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ing of a cow is for the same reason disused, notwithstanding 
the precept, “ Slay a barren cow as a victim consecrated to 
“ Mirra and Varun’a.”* 


5. It is expressly declared, ‘ As the duty of an ap- 

5. Itisdeclaread ‘© polintment [to raise up seed to another,] 

obsolete in a pas- “and as the slaying of a cow for a victim, 

sage cf law. “ are disused, so is partition with deductions 
« fin favour of elder brothers. ]’+ 


6. A’pasramaa, also, having delivered his own opinion, 
6. A’vastauna, | father, making a partition in his life- 
after describing an “‘ time, Shoulddistribute the heritage equally 
; unequal eet ‘among his sons;” and having stated, as the 
the Véda, which doctrine of some, the eldest’s succession to 
hopia pen ats the whole estate (“Some hold, that the 
‘ “eldest is heir ;”) and having exhibited, as 
the notion of others, a distribution with deductions (“ In 
“some countries, the gold, the black kine, and the black pro- 
“ duce of the earth, belong to the eldest son; the car apper- 
“tains to the father; and the furniture in the house and her 
“ornaments are the wife’s ;{ as also the property [received 
“by her] from kinsmen: so some maintain;”) has expressly 
forbid it as contrary to the law ; and has himself explained 
‘its inconsistency with the sacred codes : “ It is recorded in 
“ Scripture, without distinction, that Mexu distributed his 
“ heritage among his sons.’S 


Annotations. 


ee 5. The duty of an appointment.) So the term (niyóga-d'herma) is here 

. interpreted by the author of the Viramitródaya. But it is explained in the 

` Subéd'hint, as intending the injunction of an observance, such as the. offering 
of a bull, &e. 

6. In some countries, the gold, §c.] The sense of the text is this : In certain 
countries, the gold, the black kine, the black produce of earth, as Mésha{| and 
other dark-coloured grain, or as black iron, (for so some interpret the word ;) 
appertain to the eldest son; the car, and the furniture in the house, or utensils 
such as stools and the like, belong to the father ;4/ the jewels worn by her are 
the wife’s, as well as property which she has received from the father and other 
kinsmen. Such respectively are the portions of the eldest son, of the father, 
and of his wife. Subod/hint ; and Haranarta cited by BA'LAM-BHAT'T'A. 


* A passage of the Véda, as the preecding one is of the Snwtti, according to the 
remark of the Subdd/hiné and Ba’LaM-RHAtT' tA. 

+ Smrčti-sangraha as cited in the Virunitrolaya. 

t Vide Supra. Sect. 2. § 10. 

§ A passage of the Taittiriya Veda, cited by A’pasTAMBA; as here remarked by 
Ba’/LAM-BHAT'T’ A. , 

Phaseolus radiatus. 
a Sce a different interpretation. Sect. 2. § 10. 
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7. Therefore, unequal partition, though noticed in 

7. Unequaldivi. Codes of law, should not be practised, since 

sion should notbe it is disapproved by the world and is con- 

practised: trary to Scripture. For this reason, a res- 

triction is ordained, that brethren should divide only in 
equal shares. 


a 

8. Tthas been declared, that sons may part the effects 
8. The mothers _&fter the death of their father and mother. 
peculiar property The author states an exception in regard 
goes to her daugh- to the mother’s separate property ; “The 

ters. he ap: PN ; 
daughters share the residue of their 

“mother’s property, after payment of her debts.”* 


9. Let the daughters divide their mother’s effects 

9. Exposition of remaining over and above the debts ; that 

Ya’snrawatcya’s is, the residue after the discharge of the 

bert debts contracted by the mother. Hence, 

the purport of the preceding part of the text is, that sons 

may divide their mother’s effects, which are equal to her 
debts or less than their amount. 


10. The meaning is this: A debt, incurred by the 
mother, must be discharged by her sons 

10. Sons, not > De 
daughters, are to not by her daughters ; but her daughters 
discharge the shall take her property remaining above 


a chau te her debts: and this is fit; for by the 
her daughters, as maxim, “ A male child is procreated if 


thefather'sdevolves << the seed predominate, but a female if the 

on the sons. y j p 
woman contribute most to the foetus ;” the 

woman’s property goes to her daughters, because portions 


Annotations, 


Among his sons.) BA'LAM-BHAT'T'A reads putrén’a “son” in the singular; 
but all copies of the Witécshara and Subéd/hint, which have been collated, 
exhibit the term in the plural (putrébhyah, “ sons ;”) and so does the Viramitro- 
daya, quoting this passage from the Mitdcshara. 


; 8. Sons may divide their mother’s effects, which are equal to her debts or less.] 
They may take the goods and must pay the debts. Ba’Lam-Buar'r'a. 


* Yaaxyawalerys. 2 118 
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\ 


of her abound in her female children ; and the father’s 
estate goes to his sons, because portions of him abound in 
his male children. 


11. On the subject [of daughters*] a special rule is 
1l. Itgoes firs; propounded by Gautama: “A woman's 
tounmarried orun- “property goes to her daughters, unmarried, 
LINERS NIE | Ob yp unprovided.”t His meaning is this: if 
there be competition of married and unmarried daugh- 
ters, the woman’s separate property belongs to such of them 
as are unmarried ; or, among the married, if there be com- 
petition of endowed and unendowed daughters, it belongs 
exclusively to such as are unendowed : and this term sig- 
nifies ‘destitute of wealth.’ 


12. In answer to the question, who takes the residue 

? » 
12. On failureof Of the mothers goods, after payment of 
daughters, it goes her debts, if there be no daughter? the 
tollitr sons. author adds, “ And the issue succeeds in 


“ their default. ”} 


13. On failure of daughters, that is, if there be none, 

13. Interpreta- the son, or other male offspring, shall take 

tion of the textof the goods. This, which was right under 

ON Oe the first part of the text, (“ Let sons divide 

“equally both the effects and the debts ;”§) is here expressly 
declared for the sake of greater perspicuity. 


Annotations 


\ 


11. Unmarried or wnprovided.] The text is explained otherwise by 
Jinu'rs-va'Hana, (C. 4. Sect 2. § 13. and 23.) 

Married and wemarvied.] Married signifies espoused ; unmarried, maiden. 
Subdd hint. 

Endowed und unendowed.) Endowed signifies Supplied with wealth; 
unendowed, unfurnished with property. Ba‘LAM-BHAT'T a. 


*Batan-ByaTra., + Gautama, 28.22. YF Wa‘tnvAwaccra, 2. 198. °§ Vide § 1. 
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SECTION IV. 


Effects not liable to Partition. 


|. Tue author explains what may not be divided, | 
Waa Geeks E sis « Whatever else is acquired by the co- 
e Meiers yey Palcenel himself, without detriment to 
exempv from par- “ the father’s estate, as a present from a 
oN “ friend, or a gift at nuptials, does not ap- 
“ pertain. to the co-heirs. Nor shall he, who recovers here- 
“ ditary property, which had been taken away, give it up to 
“the parceners: nor what has been gained by science.”* 


2, That, which had been acquired by the co-parcener 
2. Bcoattion of himself without any detriment to the goods 
YasxrawaLcya’s of his father or mother ; or which has been 
ek received by him from a friend, or obtained 
by marriage, shall not appertain to the co-heirs or brethren. 
Any property, which had descended in succession from 
ancestors, and had been seized by others, and. remained un- 
-recovered by the father and the rest through inability or for 
any other cause, he, among the sons, who recovers it with 
the acquiescence of the rest, shall not give up to the brethren 
or other co-heirs : the person recovering 1t shall take such 


property. 

3. If it be land, he takes the fourth part, and the re- 
_ mainder is equally shared among all the 

3. S‘anc'ua di- prothren. So S/ancutA ordains, “ Land, [in- 


rects, that if land bo F; HEARS WA ett 5 
recovered by one “ herited] in regular succession, but which 
co-heir, he shall « had been formerly lost and which a single 


hav arter of it. 4 3 
ee) NM Ae [heir] shall recover solely by his own 
“iabour, the rest may divide according to their due allot- 
A $ 5 . . ” 

“ ments, having first given him a.fourth part. 


# Yasyyawa a, 2. lithe 120 
M 
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4. A word sup- 4. Jn regular succession.] Here the 
plied in the text. word “ inherited” must be understood. 


5. He need not give up to the co-heirs, what has 
5. The close of PEEN gained by him, through science, by 
the passage of Yeading the Scriptures or by expounding 
Yaunyawatcys (§ their meaning: the acquirer shall retain 
1.) explained. é > 
such gains. 


6. Here the phrase “any thing acquired by himself, 
stirii _, “ without detriment to the father’s estate,” 
a aa ee sammie DE every where understood : and it is 


tion must have i 
been made without thus connected with each member of the 


sence tothepatri- sentence ; what is obtained from a friend, 

without detriment to the paternal estate ; 
what is received in marriage, without waste of the patri- 
mony ; what is redeemed, of the hereditary estate, without 
expenditure of ancestral property ; what is gained by science, 
without use of the father’s goods. Consequently, what is ob- 
tained from a friend, as the return of an obligation conferred at 
the charge of the patrimony ; what is received at a marriage 
concluded in the form termed A’sura, or the like ; what is 
recovered, of the hereditary estate, by the expenditure of 
the father’s goods ; what is earned by science acquired at 
the expense of ancestral wealth ; all that must be shared 
with the whole of the brethren and with the father. 


7. Thus, since the phrase “ without detriment to the 
7 And acquis ‘‘ father’s estate” is in every place under- 
tions so made, But stood; what is obtained by simple accept- 


Annotations. 


4. Inherited must be wnderstood.| The author supplies the deficiency in the 
text cited by him. The words in “succession” are in the text; “inherited” 
must be understood to complete the sense. Sulidd/hint. 

6. Any thing acquired by himself.) Here, according to BA'LAM-BHAT'T'A’S 
remark, either a different reading is proposed (cinchit for anyat,) or an inter- 
pretation of the words of the text, “ Whatever else (anyat)” being explained 
by (cinchit) ‘any thing.’ 

It is connected with every other member of the sentence.] More is implied : 
for the same phrase is understood in every instance, stated in other codes, of 
acquisitions exempt from partition. Subéd’hini. r 

In the form termed A’sura.) For, at such a marriage, wealth is received 
from the bridegroom by the father or kinsmen of the bride. See Mrnv, 3. 31. 

7. Thus since the phrase, Sc.) A different reading is noticed by Ba’Lam- 
BHAT'T’a, “not thus;” na dake instead of “thus” tatha. Tt is taken as a 
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not included inthe ance, without waste of the patrimony, is 
enumerated sorts iable to partition, But, if that were not 
f understood with every member of the text, 
presents from a friend, a dowry received at a marriage, and 
other particular acquisitions, need not have been specified. 


8. But, it is alleged, the enumeration of amicable gifts 

pl est and similar acquisitions is pertinent, as 
esnea ection showing, that such gains are exempt from 
partition, though obtained at the expense 

of the patrimony. Were it so, this would be inconsistent 
Pale bale seer with the received practice of unerring per- 
Narena and sons, and would contradict a passage of 
Ca’rva'vana,onthe Narena: “He, who maintains the family 

gains of science. 8G 3 b 

of a brother studying science, shall take, 
“be he ever so ignorant, a share of the wealth gained by’ 
“ science.”* Moreover, the definition of wealth, not partici- 


Annotations. 


distinct sentence; and is explained as intimating, that, on the other hand, 
amicable gifts and the like, acquired without detriment to the patrimony, are 
not liable to partition. According to this reading and interpretation, that 
short sentence belongs to the preceding paragraph. 


In the following sentence there seems to be another difference of reading, 
in the phrase “ without waste (or with waste) of _the patrimony.” But the 
reading, which is countenanced by the exposition given m the Subéd'hint, has 
been preferred. 


Since the phrase “without detriment to the father’s estate] Since that portion 
of the text is applicable to amicable gifts and other acquisitions which are spe- 
cified as exempt from partition, therefore, as those acquisitions made at the 
charge of the patrimony are liable to be shared, so any thing obtained by mere 
acceptance, not being included among such acquisitions, must be subject to 
partition, though procured without use of the paternal goods. Subéd hint. 


8. As showing that such gains are exempt from partition.| A difference in 
the reading of this passage, bhajyatwat (in the ablative case) instead of bhajyat- 
waya (in the dative), is mentioned by Ba’naM-BHaT Ta, but he makes no 
difference in the interpretation. 


Would-contradict a passage of Na/repa.] Since the support of the family is 
here stated as a reason for partaking of the property, the right of participation 
in the gains of science is founded on a special cause; and is not a natural 
consequence of relation as a brother: and the gains of science are not naturally 
liable to partition, and are therefore mentioned as excepted from distribution. 


= — 
ra: Á- ee me me 


* Na'REDA. 13. 10. 


fom ON INHERITANCE. | 27I 


pable, which is gained by learning, isso propounded by Ca’rya’ 

bane : “ Wealth, gauned through science which was acquired 

ii rom a stranger while receiving. a foreign maintenance, is 
termed acquisition through learning.” 


olee a deona an! 9. Thus, if the phrase “without detri- 
tion ia the exemp- ment to the father’s estate,” be taken as a 

tion, that the gaia separa i i 
EA Toor E te sentence, any thing obtained by 
meré acceptance would be exempt from 


the patrimony. nih 
partition, contrary to established practice. 


10. This [condition, that the acquisition be without 

10. This is cor. detriment to the patrimony,*] is made evi- 

roborated by apas- dent by Menu: <“ What a brother has 

sage of TANA “acquired by his- labour, without using the 

“patrimony, he need not give up to the co-heirs; nor what 
“ has been gained by science.” 


1l- Exposition 11. By labour.] By science, war, or 
„of the text. the like. 


12. Is it not unnecessary to declare, that effects ob- 
arene tained as presents from friends, and other 
RA similar acquisitions made without using the 
patrimony, are exempt from partition: since 
there was no ground for supposing a partition of them ? 
That what is acquired, belongs to the acquirer, and to no 
other person, is well known : but a denial implies the possi- 
ble supposition of the contrary. 


ł3. Here a certain writer thus states grounds for 

13. An errone. SUpposing a partition. By interpreting the 
ous solution of it text, “ After the death of the father, if the 
gared “eldest brother acquire any wealth, a-share 
“of that belongs to the younger brothers ; provided they 
“have duly cultivated science;”{ in this manner, ‘if the 
‘eldest, youngest, or middlemost, acquire property before 
“or after the death of the father, a share shall accrue 
‘to the rest, whether younger or elder ; grounds do exist 
for supposing friendly presents and the like to be liable to 
partition, whether or not the father be living: tnat is 


accordingly denied. 


* Subdd' hint. 
_ t Menu, 9. 208. The close of this passage is read differently by CuLLU’ca-BHa?'7's, 
Jimu’Ta-va'HANA, &C. See Jimu Ta-Va Hana, Ch. 6. Sect. 1. § 3. A 
t Menu, 9. 204. ` 
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14. The argument is erroneous : since there is not here 

sy) MAR Roe PE denial of what might be supposed ; but 
of it, and colution the text is a recital of that which was 
HENS CERES demonstratively true : for most texts, cited 
under this head, are mere recitals of that which is noto- 


rious to the world. 


15. Or you may be satisfied with considering it as an 

exception to what is suggested by another 

15. Another passage, “ All the brethren shall be equal 
solution proposed. oO Greeks : 

« sharers of that which is acquired by them 

«in concert :”* and it is therefore a mere error to deduce the 

suggéstion from an indefinite import of the word “ eldest” 

in the text before cited (§13). That passage must be inter- 

preted as an exception to the general doctrine, deduced from 


| texts concerning friendly gifts and the rest, that they are ` 


exempt from partition, both before the father’s death and 
after his demise. 
16. Other things exempt from partition, have been 
16. Mex enu- enumerated by Menu, “ Clothes, vehicles, 
merates other “ ornaments, prepared food, women, sacri- 
things exempted. «c fices and pious acts, as well as the common 
“ way, are declared. not liable to distribution.” f 


17. Clothes, which have been worn, must not be 


tok Ea asitin divided. What is used by each person, 


of the text. belongs exclusively to him ; and what had | 


The apparel of been worn by the father, must be given by 
ee tn. re- brethren parting after the father’s decease, 
The father’s ap- to the person who partakes of food at his 
ee a y obsequies: as directedby Vrinaspatr; “The 
A passage of “‘ Clothes and ornaments, the bedand similar 
Vatmasear con- “ furniture, appertaining to the father, as well 
rms this. « ag his vehicle and thelike, shouldbe given, 


“ after perfuming them with fragrant drugs and wreaths of 

rcs « flowers, to the person who partakes of the 

be disttibutea’ SO funeral repast.” But new clothes are sub- 
ject to distribution. 


18. Vehicles.) The carriages, as horses, litters, or 
aip amiy the like. Here also, that, on which each 
cles, ~O ~% veh- person rides, belongs exclusively to him. 
‘ Butthe father’s must be disposed of as direct- 

ed in regard to his clothes. If the horses or the like be 


# Vainaspati cited in the Retnéicara. + Menu, 9. 219, 
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Cattle may be numerous, they must be distributed among 
amon msome co-heirs who live by the sale of them. I 

If few, theygoto they cannot be divided, the number being 
he A PAA te unequal, they belong to the eldest brother : 
passag- of Mexv. -3S ordained by Menu; “ Let them never 
“divide a single goat or sheep, or a single 
“ beast with uncloven hoofs : a.single goat or sheep belongs 


“« œ the first-born.”* 


19. The ornaments worn by each person are exclu- 

19. Ornaments Sively his. But what has not been used, 

likewise belong to 18 common and liable to partition. “ Such 

ne Meet Paa “ ornaments, as are worn by women during 

~ “the life of their husband, the heirs of the 

“husband shall not divide among themselves: they, who do 

“so, are degraded from their tribe."} It appears from 

Unworn oma- the condition here specified (“such orna- 

ments may be “‘mentsasare worn,’) that those, which are 
shared; not worn, may be divided. 


20. Prepared food, as boiled rice, sweet cakes, and 

20. Prepared food the like, must be similarly exempted from 

is to be consumed. partition. Such food is to be consumed 
according to circumstances. 


21. Water, or a reservoir of it, as a well or the like, 

21. Awellisto being unequal [to the allotment of shares,] 

be used by turns. must not be distributed by means of the 
value ; but is to be used [by the co-heirs] by turns. 


Annotations. 


18. The number being umequal.] Inequality here signifies insufficiency 
for shares ; not imparity of number. Aud thisis fit. Suppose three horses and 
three sons: since the number is adequate to the allotment of shares, the 
horses may be divided. Suppose four horses and either three or five sons: since 
the horses do not answer to the number of co-heixs, and cannot be distributed 
into shares in their kind, and since a distribution by means of the value is 
forbidden, and the cattle is directed to be given to the eldest brother, the horses 
may be divided so far as they are adequate to the shares, and the surplus shall 
be yes to the eldest. Throughout this title, imparity must be so understgod., 
Subod hint. 

21. Being unequal.] It is thus hinted, that, if the number be adequate, 
partition takes place. Ba’Lavt-vitar's’A. 


* Menv, 9. 119. + Ibid, 9. 200. 


am om serene 


Je) 
It 
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92. Tho women or female slaves, being unequal ne 
number, to the shares,] must not be divided 
ce Es mee by the: value, but should be employed in 
es are S : 
eo tO. HON by labour [for the eo-heirs] alternately. But 
sone but cone’ women (adultresses or others) kept in con- 
i are not to be 5 : 
A eubinage by the father, must not be shared 
by the sons, though equal in number: for 
it Gavrawa forbids the text of Gaurama forbidsit. “No parti- 
i « tion is allowed in the case of women con- 


“nected [with the father or with one of the co-heirs].”* 


23. The term yógacshéma is a eonjunctive compound 
23, Interpreta- resolvable into yéga and cshéma. By the 
tion of yóga and word y6ga is signified a cause of obtaining 
Seen pacrifoos something not already obtained :. that is, 
thetextbefore oted a sacrificial act to be performed with fire 
(§ 16.) ~ consecrated according to the Véda and the 
law. By the term cshéma is denoted an auspicious act 
which becomes the means of conservation of what has been 
obtained : such as the making of a pool or a garden, or the 
giving of alms elsewhere than at the altar. Both these, 
though appertaining to the father, or though accomplished 
at the charge of the patrimony, are indivisible; as Lavea’csui 
declares, “The learned have named a conservatory act 
“ cshéma, and a sacrificial one yéga ; both are pronounced in- 
“ divisible: and so are the bed and the chair.” 


24. Some hold, that by the compound term ydga- 

04, Other in. CShéma, those, who effect sacrificial and con- 

terpretationsofthe servatory acts(yéga and cshéma), are intend- 

same turn. ed, as the king’s counsellors, the stipendiary 

priests, and the rest. Others say, weapons, cow tails, para- 
sols, shoes, and similar things, are meant. 


Annotations. 


22. “ Women connected.”] Enjoyed, or keptin concubinage. Subdd'hiné. 


Female slaves, being taken for enjoyment by any one of the brethren or 
co-heirs, belong exclusively to him. Harapatta on GAUTAMA. 


24. Some hold.) The interpretation, given by ME'D'Ha'tIT'HI and the C'al- 
pataru, is stated. BA'LAM-BHAT'T'A. 


® Gautama, 28. 45. 
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25. The common way, or road of. 
ingress and egress to and from the house, 
garden, or the like, is also indivisible. 

26. The exclusion ‘of land from partition, as stated 

26. A text of PY Us’anas, (“Sacrificial gains, land, writ- ` 
Us'anas, concern- “ten documents, prepared food, water, 
ing land,isrestrict- “and women, are indivisible among kins- 
ed to the case of « 7? 
TaT men even to the thousandth degree ;’) 

bears reference to sons of a Brdhman’a by 
women of the, military and other inferior tribes: for it 
like a passage of 1s ordained [by Vrinaspari:] “ Land, ob- 
Vuliasrati, “tained by acceptance of donation, must 
“not be given to the son of a'Cshdtriya or other wife 
‘of inferior tribe: even though his father give it to 
«“ him, the son of the Bráhmani may resume it, when 
<“ his father is dead.”* 


25. The common 
way 1s indivisible. 


. 27. Aterminthe | 27. Sacrificial gains] acquired by offi- 
text explained. ciating at religious ceremonies. 


28. What is obtained through the father’s favour, 
MY, ia aoe will be subsequently declared exempt from 
the father’s done partition.t The supposition, that any thing, 
tions to hissonsare acquired by transgressing restrictions re- 
not divisible. ; 27, Dnie E 
garding the mode of acquisition, is indivi 

sible, has been already refuted. t 3 
29. It is settled, that whatever is acquired at the 
29. The acquirer Charge of the patrimony, is subject to par- 
has adoubleshwreif tition. But the acquirer shall, in such a 
the patrimony have P 
EE PETTEN case, have a double share, by the text 
text of Vasisur’ma, of Vasisut’Ha. “ He, among them, who 
DYARE ; aD 
“has made an acquisition, may take a double portion of it.’§ 
: > pr <ceptionto 

30. Not, however, 30. The author pr opounds anexcept on 
where the common thatmaxim. “But, if the common stock be 
stock is improved. «improved, an equal division is ordained.” || 
31. Among unseparated brethren, if the common 
31. Exposition Stock be improved or augmented by any 
of the text of one of them, through agriculture, com- 


Annotation. 
29. He, among them.) Among the brethren. Subód'hini. 


* This is a passage of VriHasPati; according to the remark of BA'LAM-BHAT'I A, 
and it is cited as such by Jimu’ra-va'Hana, ©. 9. § 19. 

+ Sect. 6. § 13—16. t Sect. 1. § 16. 

§ VASISHI HA. 17. 42, | YA'JINYAWALCYA. 2.193 
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Ya JNYAWALCYA. merce, or similar means, an equal dis- 
tribution nevertheless takes place; and a double share is 
not allotted to the acquirer. 


SECTION V. 


Equal rights of Father and Son in property ancestral. 


1. Tne distribution of the paternal estate among sons 

1. Grandsons has been shown; the author next propounds 

sharetheallotment a special rule concerning the division of the 
which their deceas- > ec 

ed father would grandfather's effects by grandsons. “Among 

have had. “ grandsons by different fathers, the allot- 


“ ment of shares is according to the fathers.”* 


2. Although grandsons have by birth a right in the 
2. Exposition of grandfather's estate, equally with sons; 
Ya'lsnyawaucya’s still the distribution of the grandfather's 
tan property must be adjusted through their 
fathers, and not with reference to themselves. The mean- 
ing here expressed is this: if unseparated brothers die, 
leaving male issue ; and the number of sons be unequal, 
one having two sons, another three, and a third four; 
the two receive a single share in right of their father, the 
other three take one share appertaining to their father, 
and the remaining four similarly obtain one share due 
to their father. So, if some of the sons be living and some 


Annotations. 


1. Grandsons by different fathers.| Children of distinct fathers; meaning 
sons of brothers. Another reading also occurs: pramita-pitvicéndm * whose 
fathers are deceased,” insteadof anéca-pitricinam “ whose fathers are different.” 
Subéd' hint. } 

Ba’tam-BHAT'?’a notices another variation of the reading, but with dis- 
approbation ; anéca-pitryacdmam. It intends the same meaning, though in- 
accurately expressed. 


* YA'JINYAWALCYA, 2 121, 
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have died leaving male issue ; the same method should be 
observed : the surviving sons take their own allotments, and 
the sons of their deceased brothers receive the shares of 
their own fathers respectively. Such is the adjustment pres- 
cribed by the text. . 


3. If the father be alive, and separate from the 

@. The right of grandfather, or if he have no brothers, 
father and son in. a partition of the grandfather's estate with 
propeta ancestral, the grandson would not take place ; since 
Ted Taji it has been directed, that shares shall be 
allotted, in right of the father, if he be deceased : or, 
admitting partition to take place, it would be made accord- 
ing to the pleasure of the father, like a distribution of his 
own acquisitions: to obviate this doubt the author says ; 
“ For the ownership of father and son is the same in land, 


Annotations. 


3. If he be deceased.) A variation in the reading and punctuation of the 
passage is noticed by Ba'tam-piav’t’a: ‘vibhdgd wásti d'hriyamúné; apttart 
pitritd bhiga-calpandtynclatwit, (stead of vibháyó n'dsti ; ad'hriyamané pttart 
pitrits, Se) “ partition would not take place, if he becliving, since it is directed 
“ that shares shall be allotted in right of the father, if he be deceased.” 


To obviate this doubt, the author says.) If the father be alive, and sepa- 
rated from his own father, or if, being an only son with no brothers to partici- 
pate with him, he be alive and not separated from his owu father; then, since 
in the first mentioned case he is separate, no participation of the grandson's 
own father, in the grandfather's estate, can be supposed, and, therefore, as well 
as because he is surviving, the grandson cannot be supposed entitled to share 
the grandfather’s property, since the intermediate person obstructs his title: 
and, in the second ease, although the grandson’s own. father have pretensions 
to the property, since he is not separated, still the participation of the grandson 
in his grandfather’s estate cannot be supposed, for his own father is living: 
hence no partition of the graud{ather’s etfects, with the grandson whose father 
is living, can take place in any circumstances. Or, admitting that such parti- 
tion may be made, because he has a right by birth; still, as the father’s 
superiority is apparent, (since a distribution by allotment to him is directed, 
when Fe is deceased; and that is more assuredly requisite, if he be living ;) 
it follows, that partition takes place by the father’s choice, and that a double 
share belougs to him. Subo hini. 


For the ownership of father and son.) The Calpataru and ApaR.’RCa, 
read “The ownership of both father and son,” instead of “ For the ownership 
“ of father and son:” chébhaydh, instead of chaiva hi. 
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« which was acquired by the grandfather, or in a corrody, 
í or in chattels [which belonged to him.” ]* 


4. Land] A rice field or other ground. A corrody.] 

4. Explanation SO many leaves receivable from a planta- 

of Ya'sxvawatcya’s tion of betle pepper, or so many nuts from 

PEs an orchard of areca. Chattels.] Gold, 
silver, or other movables. 


5. In such property, which was acquired by the pater- 
nies 3 nal grandfather, through acceptance of gifts, 
9. Since the i 
right isequal, par. OF by conquest or other means, [as com- 
tition is not by the Merce, agriculture, or service,t] the owner- 
father's choice ship of father and son is notorious: and 
only; nor hashea ° Oe 
double share, therefore partition does take place. For, 
or because, the right is equal, or alike, there- 
fore partition is not restricted to be made by the father’s 


choice; nor has he a double share. 


OGE KE cates 6. Hence also it is ordained by the 
rcason, the distri- preceding text,that “the allotmentof shares 
paion ED before “shall be according to the fathers,” (§ 1), 

oni although the right be equal. 


7. The first text, “When the father makes a partition, 
“&c.,” (Sect. 2 § 1,) relates to property 
acquired: by the’father himself. So does 
that which ordains a double share: ‘Let 
“the father, making a partition, reserve two shares for him- 
“ self.”]} The dependence of sons, as affirmed in the following 
passage, “ While both parents live, the control remains, even 
“though they have arrived at old age ;’§ must relate to effects 
acquired by the father or mother. This other passage, ‘They 
“have not power over it (the paternal estate) while their 
“parents live ;”|| must also be referred to the same subject. 


7. Other pas- 
sages reconciled. 


Annotations. 7 


4. Betle pepper.) Pipe betle. Linn. Betle leaf. 
Areca.| Areca Faufel. Gorrr. Betle-nut. 


* Ya'invawatcva, 2. 122. + Ba'DAM-BHAT'YÀ. % Na’repa, 13.12. 

§ The remainder of this passage has not been found} nor is the text cited in 
other gompilations. Ba’Lam-syHaTt’a ascribes it to Menu; but it is not found in his 
Tnstitutes. ; 

fl Menu, 9. 204, 
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8. Thus, while the mother is capable of bearing more 
hanar sons, and the father retains his worldly 

8. Partition of : 3 sie 
the grandfather's affections and does not desire partition, a 
estate may be distribution of the grandfathers estate 


exacted by the sons does nevertheless take place by the will 
of the son. 


g. So likewise, the grandson has a right of prohibition, | 
Ou Phelerunison if his unseparated father is making a dona- 
may ee to tion, or a sale, of effects inherited from the 
revent the dissi- > p ` + L, 
ER g andfather : but he has no right of inter 
ed property bythe ference, if the effects were acquired by the 
father; butnothis father. Onthe contrary, he must acquiesce, 
acquired property. b S 
ecause he is dependent. 


10. Consequently the difference is this: although he 
10. The distinc- have a right by birth in his father’s and in 
tion stated ex- hisgrandfather’s property ; still, since he is 
NIE dependent on his father in regard to the 
paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must ac- 
quiesce in the father’s disposal of his own acquired pro- 
perty : but, since both have indiscriminately a right in 
the grandfather’s estate, the son has a power of interdiction 
[if the father be dissipating the property.*] 


11. Menu likewise shows, that the father, however 
1l. A passage Teluctant, must divide with his sons, at their 
of Menu cited and pleasure, the effects acquired by the paternal 
explained. grandfather; declaring, as he does, (“ If the 
“father recover paternal wealth not recovered by his co- 
“ heirs, he shall nos, unless willing, share it with his sons ; 
“for in fact it was acquired by him :”)f that, if the father 
recover property, which had been acquired by an ancestor, 
and taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his uicli- 
nation, with his sons ; any more than he need give up his 
own acquisitions. 


# Subód'hint. + Menu, 9. 209. 
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SECTION VI. 


Rights of a posthumous Son and of one born after 
the partition. 


1. How shall a share be allotted to a son born subse- 

1. A son, born quently to a partition of the estate? The 
afterpartition,isen- author replies, “When the sons have 
Be rain ors “ been separated, one ‘who is [afterwards] 
textof Ya'sxvawat “born of a woman equal in class, shares 


be “the distrjbution.”* 


2. The sons being separated from their father, one, 
2. Hetakesthe Who shall be afterwards born of a wife equal 
allotments of his in class, shall share the distribution. What 
father and mother. is distributed, is distribution, meaning the 
allotments of the father and mother: he shares that; in 
other words, he obtains after [the demise oft] his parents, 
both their portions: his mother’s: portion, however, only if 
there be no daughter ; for it is declared that “ Daughters 
“share the residue of their mother’s property, after pay- 
“ment of her debts.”{ 


3. But a son by a woman of a 
cee woh oe different tribe, receives merely his own 
nt tribe, he takes proper share, from his ee estate, 
only his proper with the whole of his mother’s property, 
A ha [if there be no daughter.§] 


Annotations. 


2. If there be no daughter.) But, if there be a daughter, the son does not 
take his mother’s portion. Subdd/hint. | 
Hie own proper share.) See Section 8. { : 
From "vis father’s estate.) Ba'tam-BHAT'T'A here notices a different reading ; | 
pitryam in the accusative, for pitrydt in the ablative: and afterwards, métrican 
_“ maternal” for mdtuh “his mother’s.” The sense is not materially affected 
by these variations. 


# YA'JNYAWALCYA, 2. 123. + BA'LAM-BHAT'T'A. 
Í Ya'snvawatcyA, 2.118. Vide Supra. Sect. 3.§ 8. § Subéd’hin . 
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4. The same rule is propounded by Menu : “ A son, 
a. Passages of “ born after a division, shall alone take the 
Mexuand Veitas- “ parental wealtht’* The term parental 
varı of like import. — (pityyam ) must be here interpreted ‘apper- 
taining to both father and mother :’ for it is ordained, that 
“A son, born before partition, has no claim on the wealth 
“‘o his parents ; nor one, begotten after it, on that of his 
“ brother.’ 


5. The meaning of the text is this: one, born pre- 
viously to the distribution of the estate, has 
no property in the share allotted to his 
father and mother who are separated [from 
their elder children{] ; nor is one, born of parents separated 
[from their children], a proprictor of his brother’s allotment. ” 


5. Exposition of 


the text last cited. 


6. Thus, whatever has been acquired by the father in 
the period subsequent to partition, beiongs 
6. The father’s ° z fter ti 
; mers entirely to the son born after separation. 
subsequentacquisi- oh i pa 
tions belong to tke For it is so ordained: “All the wealth, 
son bornaftersepa- “ which is acquired by the father himself, 
ration. hy, hic : p 
who has made a partition with his sons, 
“ goes to the son begotten by him after the partition : those, 
«bern before it, are declared to have no right.”§ 


tey 


7. But the son, born subsequently to the separation, 

7. Tobe shared, must, after the death of his father, share 
however, with suck the goods with those who re-united them- 
brothers as wero selves with the father after the partition : 
eka as directed by Menu ; “Or he shall partı- 
“ cipate with such of the brethren, as are re-united with the 
“ father. ”’]| 


Annotations. 


4. On the wealth of his parents.) This passage, being read differently by 
Jinu’ta-va'nana (Ch. 7. § 5.), who writes pifryé “ parental or paternal” instead 
of pitréh “of both parents,” is not less ambiguous according to that reading, 
-than the text cited from Menu. i 


SF Se the share.) Byram-siaTt't'a tensures another reading, vibhúgé “ iv 
the division,” for bhagé “im the share.” 


es Se eee 


x Menu, 9. 216, ot Vriuasrari t+ Ba‘caM-sirat’r’- 
§ Vrinssrati. See Jiuv'ra vanana, Ch. 7 §6, T Mexr, 9. 21 
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8. When brethren have made a partition subsequentty 
gle deo to their father’s demise, how shall a share 
posthumous son; De allotted to a son born afterwards? The 
declared in a pas- author replies, “ His allotment must abso- 


seegol TATAA WAT (tt lutely be made, out of the visible estate 


any 


“ corrected for income and expenditure. 


9. A share allotted for one who is born after a sepa- 
By eal ll. ration of the brethren, which took plate 
hese on subsequently to the death of the father, at 
i a time when the mother’s pregnancy was 
not manifest, is “his allotment.” But whence shall it be 
taken? The author replies, “ from the visible estate” re- 
ceived by the brethren, “corrected for income and expendi- 
ture.” Income is the daily, monthly, or annual produce.. 
Liquidation of'debts contracted by the father, is expenditure. 
Out of the amount of property corrected by allowing for 
both income and expenditure, a share should be taken and 
allotted to the [posthumous] son. 


10. The meaning here expressed is this: Including 

10. An cqual in the several shares the income thence 
Frare is formed for arisen, and subtracting the father’s debts, 
allotments of the asmall part should be taken from the ro. 


Annotations. 


8. Absolutely.] The particle vé is here employed affirmatively. The 
meaning is, that an allotment for them should be made only from the visible 
estate corrected for income and expenditure. Subod'hini. 

9. His allotment.] The pronoun “his” refers to the son bo.n after parti- 
tion. Subéd'hini. i A 

Corrected for income and expenditure.) If agriculture or the like have 
been practised by the brethren with their several shares after Separation, the 
gain is “income.” The payment of the father’s debts, the support of their own 
families, and similar disbursements, constitute “ expenditure. Counting the 
income in the shares, and deductirfg the expenditure from the allotments, as 
much as may be in each instance proper, should be taken from each portion, 
and an allotment be thus adjusted for a son born of a pregnancy which existed 
at tie moment of the father’s decease, as well as at the time of the partition, 
though not then manifest. Swhéd' hint. j . \ 

10. Including in the several shares, g'e.) It is the patrimony though divid- 
ed, as much as when undivided. Since then the offspring, though yet in 
the mother’s womb, is entitled to a share of the father’s goods, as being his 
issue, therefore that offspring is entitled to participate in the gain arising out 
of the patrimony. Here again, if it bc a male child, he has aright to an equal 
share [with others of the same class.) But, if a female child, she participates 
for a quarter. of the share due to a brother of the same rank with herself, This 

whieh will be subsequently explained, should be here understood. Subéd'hini. 
Ss NIP eal a OT “ca ean eR MIS Th AT Bi 
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rest; making alloy- mainder of the shares respectively, and 
anoe fonga andfor an allotment, equal to their own portions, 

f should be thus formed for the [posthumous] 
son born after partition. 


11. This must be understood to be likewise applicable 
11siePhetphsthu- in the case of a nephew, who is bern after 
mous son of abro- the separation of the brethren ; the preg- 
ther has the same nancy of the brothers widow, who was yet 
es childless, not having been manifest at the 
time of the partition. 


12. But, if she were evidently pregnant, the distribu- 

12, Ifthe preg: tion should be made, after awaiting her 
nancy be manifest, delivery; as VasisH1’HA directs, “ Partition 
thepartitionshould «of heritage [takes place] among brothers 


b stponed until 5 5 4 E 

EAER E : “ [having waited] until the delivery of such 
as directed by Va- “ of the women as are childless [but preg- 
le a “ nant].”* This text should be interpreted, 


‘having waited until the delivery of the women who are 
‘pregnant.’ 


Annotations. 


ll. Who was yet childless.) This is according to the reading and inter- 
pretation followed by Ba’tam-suar’t’s. He notices, however, another reading, 
(aprajasya instead of aprajasi,) which connccts the epithet of ‘ childless” with 
the brother. 

12. Such of the women us are childless but pregnant.] VA'CHESPATI-MIS'RA 
connects the word “women” (or ‘ wives’) with the term “brothers.” The 
Calpataru, and other compilations, also understand the wives of brothers to 
be meant; but, inthe Smur%ti-chandricd, the passage is interpreted as relating 
to the widows of the father, All concur in explaining it as meant of pregnant 
widows. 

This text should be interpreted.| The most natural construction of the 
original text is ‘ Partition of heritage is among brothers and women who are 
‘childless; until the birth of issue.’ The authors of the Calpataru and Chintda- 
man'i follow that interpretation, and conclude that ‘a share should be set 
‘apart for the widow who is likely to have issue (being supposed pregnant) : 
‘and, when she is delivered, the share is assigned to her son, if she bear male 
‘issue; but, if a son be not born, the share goes to the brethren, and the woman 
‘shall have a maintenance. The author of the Smriti-chandrica acknowledges 
that. te be the natural construction of the words; but rejects the consequent 
interpretation, because it contains a contradiction, and because widows are not 
entitled to participate as heirs. He expounds the text, nearly as itis explained 
in the Mitacshard, viz., ‘Among brothers, who haye continued to live together, 


* The first part of this passage corresponds with a text of VasisHT’Ha’s Institutes, 
(17. 36.) ; but the sequel of if is not to be found ia that work. 
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t3- It has been stated, that the son, born after parti- 
HYR . tion, takes the whole of his father’s goods 
13. Presents of ie i e E N i 
parents to their and of his mother s.* But if the father, o 
one arc incon- the mother, affectionately bestow ornaments 
testable: 
Be or other presents on a separated son, that 
gift must not be resisted by the son born after partition’; or, 
1f actually given, must not be resumed. Sc the author 
; _ declares: “Buteftects, whichhave beengiven 
aaa “7 “by the father, or by the mother, belong t 
JNYAWALCYA, y the ather, or by the mother, be ong to 
“him on whom they were bestowed.’t 


14. What is given (whether ornaments or other 

14. Whether €fiects,) by the father and by the mother, 

given after a divi- being separated from their children, to a 

= Thee son already separated, belongs exclusively 

to him ; and does not become. the property of the son born 
after the partition. 


15. By parity of reason, what was given to any one, 
before the separation, appertains solely to 


15, Or before it. hih 


16. So, amono brethren, dividing the allotment of 
16. This equally their parents who were separated from 
holds good when them, after the demise of those parents, (as 
ye fences sons may be done by the brothers, if there be 
i i no son born subsequently to the original 
partition ;) what had been given by the father and mother 
to each of them, belongs severally to each, and is shared by 
no other. his must be understood. 


Annotations. 


‘ until the delivery of the childless but pregnant widow, partition of heritage 
‘takes place after the birth of the issue, when its sex is known; and dc2s 
‘ not take place immediately after the obsequies. Vis'wr’s'waRa-Buat'T’A, 1 
‘ the Madana-Pévrijata, exhibits a similar interpretation : ‘ Partition takes place 
“ after awaiting the delivery of widows who are evidently pregnant.’ 


* Vide Supra. 5 1. § 7, + Va‘onyawatcya, 2, 124, 
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SECTION VII. 


Shares allotted to provide for Widows and for the nuptials of 
unmarried Daughters. The initiation of uninitiated 
Brothers defrayed out of the joint funds. 


1. Wuen a distribution is made during the life of the 
l. The widows father, the participation of his wives, equall 

of the father are with his sons, has been directed. (‘ If he 
entitled to tk. c make the allotments equal, his wives 
sons; as provided ‘‘ must be rendered partakers of like por- 
by Yalnyawateya. «c tions ”*) The author now proceeds to 
declare their equal participation, when the separation takes 
place after the demise of the father: “ Of heirs dividing 
“ after the death of the father, let the mother also take an 
“ equal share.” t 


2. Of heirs separating after the decease of the father, 
2. Expositionof the mother shall take a share equal to that 
the voxt: of a son; provided no separate property 


They take only 7 -p 
halt, if they have had been given to her. But, if any had 
peculiar property. been received by her, she is entitled to half 


a share, as will be explained. 
3. If any of the brethren be uninitiated, when the 


3. Theinitiation father dies, who is competent to com- 
of brothers should plete their initiation? The author replies: 


Annotations. 


2. Provided no separate property had been given.| Peculiar property of a 
woman (Stidd’hanw.) Vide Ô. 2. Sect. 11. § 1. 


3. Initiation.] Sanscdra; a succession of religious rites commencing on 
the pregnancy of the mother and terininating with the investiture of the sacer- 
dotal thread, or with the return of the student to bis family and finally his 
matriage. 


*§2.§8. + YA INYAWALCYA, 2, 124. 4 Vide C. £. § 11, § 54, 
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be completed outof “ Unitiated brothers should be initiated by 
the common funds. «c those, for. whom the ceremonies have 


cc been already completed. ”* 


4. By the brethren, who make a partition after the 
4. Expositionof decease of their father, the uninitiated 
5 position o PERE 
Ya'sxyawatcya’s brothers should be initiated at the charge 
port. of the whole estate. 


5. In regard to unmarried sisters, the author states 

5. Forthemar. 2 different rule: “But sisters should be 

riage of sisters, “ disposed of in marriage, giving them, as 

quarter shares are “an allotment, the fourth part of a bro- 
allotted. A , 3 
thers own share.”t 


6. Explanation _. 6- The purport of the passage is this ; 
of Ya‘snvawaucys's Sisters also, who are not already married, 
atte must be disposed of, in marriage, by the 


Annotations. 


4. By the brethren, who make a partition, Sc.] By such, for whom all 
the initiatory ceremonies, including marriage, haye been completed. Ba’tay- 
BHAT'T’A, 


After the decease of their father.) In like manner, while the father is living 
but disqualified by degradation from his tribe or other incapacity, if the brethren 
be themselves the persons who make the partition, the same rule must be 
understood in regard to the initiation of brothers at the charge of the common 
stock. BA'LAM-BIAT'T'A. 


6. The purport of the passage is this.] As commentators disagree in their 

- interpretation of the text, and a subtile difficulty does arise, the author proceeds 

to show, that his own exposition, and no other, conveys the real sense of the 

passage. Taking the phrase “the uninitiated should be initiated” as here 

understood from the preceding sentence (§ 3), he expounds the text : ‘ Sisters 
also, who are not already married, &c.’ 


Some thus interpret the words “own shaxe :” ‘ After assigning as many 
‘shares as there are brothers, a quarter part should be given to a sister, out 
‘ of their several allotments: so that, if there be two or more sisters, a quarter 
‘ of every share must be given to each of them.’ 


But others thus expound those terms: ‘ Deducting a quarter from each 
‘of their shares, the brothers should give that toa sister. lf there be two or 
‘more sisters, they and their brothers shall respectively take the same sub- 
‘ tracted share [and residue: ] and no separate deduction shall be made [for each.) 


Both interpretations are unsuitable : for, according to the first, if there be 
one brother and seven or cight sisters,{ nothing will remain for the brother, ir 


% Ya'InyawaLcya, 2. 125. + Ibid. 2. 125. 
t if there be four sisters, nothing will remain for the brother; if there bea 
greater number, ithe allotmefit of a quarter to cach is impossible. C. 
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brethren contributing’ fourth part out of their own allot- 
ments. Hence it appears, that daughters also participate 
after the death of their father, Here, in saying “ of a bro- 

A quarter isnot “‘ ther’s own share,” the meaning is not, that 


to be taken from a fourth part shali be deducted out of the 
every  brother’s 


share; but a por- Portions allotted to each brother, and shall 
tion, equal to a be so contributed ; but that the girl shall 


quarter of the be allowed to participate for a quarter of 


ther’s share, sas- such a share as would be assignable to a 
signed tothesister. brother of the same rank with herself, The 
sense expressed is this: if the maiden be daughter of a 
Brahman’, she has a quarter of so much as is the amount 
of an allotment for a son by a Bréhman’s wife. 


7. Forexample, if a certainpersonhadonlya Bráhman’i 

? Exampie, Wife, and leaves one son and one daughter ; 
where the brothers the whole paternal estate should be divided 
and sisters are of into two parts, and one such part be sub- 
i) divided into four: and, the quarter being 

given to the girl, the remainder shall be taken by the son. 
Or, if there be two sons and one daughter, the whole of the 
father’s estate should be divided into three parts ; and one 
such part he sub-divided into four: and, the quarter having 
been given to the girl, the remainder shail be shared by 
the sons. But, if there be one son and two daughters, the 


Annotations. 


a quarter must be given to each sister; or, if there be one sister and many 
brothers, the sister has a greater allotment than a brother, if a quarter must 
be geven to her by each of her brothers; and this is inconsistent with a text, 
which indicates, that a daughter should have less than a son. 

Under the second exposition, if there be one sister and numerous bro- 
shers, the same objection urises, which was before stated; or, in the case of 
one brother and seven or eight sisters, suppose the amount of the brother’s 
share to be» nishca, the quarter of that is very inconsiderable, and the allot- 
ment of shares out of it is still more trifling: the terms of the text “ giving 
them, as an allotment, the fourth part,” (§ 5.) would be impertinent; or, ad- 
mitting that the precept is observed, still there would be an inconsistency. 

But, according to our method, since each sister has exactly a quarter of 
a share, there is nothing contradictory to the terms of the text, “a fourtn 
part” (§ 5.) Subéd' hing. 

‘7. Divided into two parts, and one such part into four.) If the text were 
not so explicit, it might have been rathor concluded, that the estate should be 
divided into five parts; one for the sister, and four for the brother: whi:h 
Would be exactly an allotment of a quarter of the amount of a brother's share 
toa sister. But, according to the distribution exemplified in the text, the 
sister receives one quarter of that which she would have reccived had she been 
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father’s property should bedivided into thirds, andtwo shares 
beseverally sub-dividedinto quarters : then, having giventwa 
[quarter] shares to the girls, the son shall take the whole of 
the residue. It must be similarly understood in any tase ot 
an equal or unequal number of brothers and sisters’ slike in 
rank. 


$. But, if there be one son of a Brahman’: wife and 
bof Instance, one daughter by a Cshátrija woman, the 
where they ave of paternal estate should be divided. into 
giSerent gribas. seven parts; and the three parts, which 
would be assignable to the son of a Cshátriya woman, must 
be sub-divided by four : then, giving such fourth part to-the 
daughter of the Cshdtriya wife, the son of the Brdhman’s 
shall take the residue. Or, if there.be two sons of the 
Brahman’i and one daughter by the Cshdtriya wife, the 
father’s estate shall be divided into eleven parts ; and three 
parts, which would be assignable to a son by a Cshdtrya wife, 
must besub-divided byfour : having given such quarter share 
to the daughter of the Cshdtriya, the two sons of the Bráh- 
man'i shall share and take the whole of the remainder. Thus 
the mode of distribution may be inferred in any instance of 
an equal or unequal number of brothrs and sisters dissimi- 
Jar in rank. 


9. Nor is it right to interpret the terms of the text 

86 ce ann Tr +? 28 slonitvi 
9. The allot. (“giving the fourth part” § 5.) as signifying 
ment ofa fourth is ‘giving money sufficient for her marriage,’ 


Annotations. 


male instead of fersate. tt ts, however, in the instance first stated, a seventh 
only of what her brother actually reserves for himself. 


This is consonant to Mr'p'nativ’u’s interpretation of a parallel passage 
of Menu :® where he observes, that ‘if the maiden sisters be numerous, the 
‘ portions are to be adjusted at the fourth part of an allotmert for a brother 
“of the same class: thus the meaning is, let the son take three parts, and let 
‘the damsel take the fourth.’ 


9. For her marriage.) Sanscéra (§ 8.) signifies, in this instanco, marriagé : 
sinee the previous ceremonies are not performed for females, but only for 
male children. Swhid’hint, Se. 


3 Vide Infra, § 9. 
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Hoh indefinite i by considering the word “fourth” as in- 
sufficiency for de- efinite. For that contradicts the text of 
fraying tħe charges Menu, “To the maiden sisters, let their 
of the marriage. : « brothers give portions out of their own 
“allotments respectively : to each thesfourth part of the 
“ appropriate share; and they, who refuse to give it, shall be 
“ degraded.”* 
10. The sense of this passage is as follows. Brothers, 
10. Explanation of the sacerdotal and other tribes, should 
of a text of Mexu give to their sisters belonging to the same 
ofdike smmpont: tribes, portions out of their own allotments; 
, por ; 
that is, out of the shares ordained for persons of their own 
rank, as subsequently explained.t They should give to 
each sister a quarter of their own respective allotments. It 
is not meant, that a quarter should be deducted from the 
‘share of each and be given to the sister. But, to each 
maiden, should be severally allotted the quarter of a share 
ordained for a son of the same class. The mode of adjust- 
ing the division, when the rank is dissimilar and the number 
unequal, has been stated: ang the allotment of sucha share 
appears to be indispensably requisite, since the refusal of 
it is pronounced to be a sin: ‘‘ They, who refuse to give 
“it, shall be degraded.” (§ 9.) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment 
of property sufficient to defray the expenses 
of the nuptials is all which is meant to be 
expressed : the answer is, no ; for there is not any proof, 
that the allotment of a quarter of a share is indefinite in 
both codes ; and the withholding of it is pronounced to be 
a sin. 


11. ` An objec- 
tion answered. 


Annotations. 


“ Out of their own allotments respectively.”| A difference in the reading of 
this passage is remarked in the notes on Jimu'ta-ya'Hana, (C. 3. Sect. 2. § 36.) 
A further variation occurs in the commentary by Mx‘p'i\’tir'mi, who reads 
Swabhyah swa bhyah “ to their own sisters;” thatis, “ sisters df their own 
classes respectively.” 

“ To each the fourth part of the appropriate share] This part of the text 
is understood differently by Jiuu'ra-valuana, C. 3. Sect. 2. $ 36. 

1L. In both codes.| In the text of Ya'iMmawaLcya and in that of Mev. 
Subdd' hint. 


n= 
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12. As for what is objected by some, that a sister, 
who has many brothers, would be! greatly 
enriched, if the allotment of a [fourth*] 
part were positively meant ; and that a 
brother, who has many sisters, would be entirely deprived 
of wealth ; the consequence is obviated in the manner before 
explained :} it is not here directed, that a quarter shall be 
deducted out of the brothers own share and given to his 
sister ; whence any such consequence should arise. 


12, A further 
objection confuted. 


13. Hence the interpretation ot 
13.) Meoma- Menurut who has no compeer, as well 
e not Bat’ as of other writers, who concur with him, 
CHS. is square and accurate ; not that of Bpa- 


RUCHI. 


I4. Therefore, after the decease of the father, an 
i£ Before the unmarried daughter participates in the in- 
Pe a heritance. But, before his demise, she 
onlywhathepleases Obtains that only, whatever it be, which her 
10 give her: father gives ; since there is no special pre- 
cept respecting this case. Thus all is unexceptionabie. 


SECTLON VILL 


Shares of Sons belonging to diferent tribes. 


Pianta i) i. Tue adjustment of a distribution 
among sons by among brothers alike in rank, whether 
women of dif- made with each other, or with theit 
ima father, has been propounded in preceding 


` 


Annotations. 


13. Who has no compeer.| Who ic indepe::dent of control. BA'LAM-BHAT'T'A, 


This commentator treats Asaháya as an epithet of the author next named, 
(MED satiru.) ‘The word occurs, however, as a proper name in the Virdda- 
retnacara, in commenting vu’. u passage of Menu (9. 165.) The meaning may 
be that ‘the opinion of Asata’ya, ME'D'HA'TIT'HI, and the rest, is accurate : 
‘ not that of BHA’ RUCHI’? 


+ $ BA'LAM-BHATTA. + § 6, 
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passages (“ When the father makes a partition, &¢.”). The 
declared by Ya- author now describes partition among 
JNYAWALCYA. brethren dissimilar in class: “ The sons of 
“a Brdhman’a, in the several tribes, have four shares, or 
“ three, or two, or one; the children of a Cshdtriya have 
“three portions, or two, or one; and those of a Vas ye 
‘take two parts, or one.”t 
2. Under the sanction of the law,{ instances do occur 
9% Explanation Of a Brahman’a having four wives ; a Cshd- 
of the text. triya, three ; and a Vais’ya, two: but a 
S’adra, one. In such cases, the sons of a Bréhman‘a, born 
to him by women of the several tribes, shall have four 
shares, three, two, or one, in the order of these tribes. 
3. The several tribes (varn’as‘as.)] Women of the 
Nes Ao different classes, the sacerdotal and the 
of a term contain- rest, are here signified by ihe word tribe 
calda i, (varn'a.) The termination s'as, subjoined 
to a noun in the singular number and locative or other case, 
bears a distributive sense, conformably with the gramma- 
tical rule.§ 
4. The meaning here expressed 1s this = The sons of 
L Distribution & Brdhman’a, by a Bráh man'i woman, take 
among the sons of four shares a-piece : his sons by a Cshátriya 
a Bráhman'a. wife, receive three shares each; by a 
Vais‘ya woman, two ; by a S'údra, one. 
5. The sons of a Cshdétriya, born to him by women 
5. Among the of the several tribes, (for that is here un- 
sous of a Oshdtriya. derstood,) have three shares, or two, or one, 


Annotations. 


Mvr'p'na'tir'ur is a celebrated commentator on Menu : and his exposition 
of Menv’s text (§ 9.) agrees with the author’s explanation of YA'ʻJNYA- 
waxoya’s, (§ 5.) 

Bua’RUCHI, an ancient author, probably maintained the opinion and inter- 
pretation which are refuted in the present section. 

2. Under the sanction of the Jaw.] The initial words of a passage of Ya’INYa- 
wzucya (1.57.) are cited in the text, for the sanction of the practice here noticed. 

3. Conformably with the grammatical rule.) The author quotes a rule of 
grammar. (Pa'n’1nt, 5. 4, 43.) 


* 32.81. + Ya’snyawarcya, 2, 126, 
+ Ibid. 1. 57. § Pa‘n’In1, 5. 4. 48. 
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in the order of the tribes : that is, the sons of a Cshdtriya 
man, by a Cshatriya woman, take three shares each ; by a 
Vais ya woman, two ; by a S'údra wife, one. 
6. The sons of a Vaisya hy women of the several 
tribes, (for here, again, the: same tegin is 
6. Among the- understood,) have two shares, or one, in 
sons of a Vais'ya. 4 S D 
i the order of the classes: that 1s, the sons 
ot a Vais'ya man, by a Vaisya woman, take two shares 
a-piece ; by a S'údra woman, one. - 
7. Since a man of the servile tribe cannot have a son 
} of a difterent class from his own, because 
7. Among the one wife only is allowed to him, (for “a 
-sons of a S'údra. A etn ee 
« Sidra woman only must be the wife of a 
“ S’idva man ;”*) partition among his children takes place 
in the manner before mentioned. 


8. Although no restriction be specified in the text 
8. Land received (§ 1.), it must be understood to relate; to 
in gift is exclusively property. other than land obtained b the 
taken by the Brah- acceptance of a gift. For it is declared 
ran'ts SON: as y A - 
directed by Vrdbus- [by VRÝmasrarit] “Land obtained by 
PATI. “ acceptance of donation, must not be 
“given to the son of a Cshátriya or other wife of inferior 
“tribe : even though his father give it to him, the son of 
“the Brdhman’i may resume it, when his father is dead.” 


9. Acquired by 9. Since acceptance of donation is 
other means, as here expressly stated, land obtained by 


purchase, &., tt is rade i 
shared by the sons Purchase or sunilar means appertains also 
of the ` Cshátriya tothe son of a Cshdtriya or other inferior 


and Vasya; but woman. For the son by a S'údra woman 


not by the ““widra’s . z 3 
a5 ed "e ig specially excepted, (“ The son, begotten 


Annotations. 


7. In the manner beforementioned.| As directed by the texts above cited. 
Ya‘'SNYAWALCYA, 2.115. and 118. Vide Sect. 2. and 3.) Subdd'hint. , 
_ 9. Begotten on a S'údri woman.] S'udri does not here bear its regular 
siguificatiun of ‘wife of aS'údra man,’ but intends a wife of the regenerate man, 
being a S'údra woman. Subdd'hini and Ba'LAM-BHAT'T'A. 


# Menv, 3. 13. + BA'LAM-BHAT'T'a supplies the author's name. 
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‘but not by the “on a Súdri woman by any man of a 
S'udra’s son. “twice-born class, is not entitled to a share 
“of land.”*) Now, if land acquired by purchase and similar 
means did not belong to the sons of a Cshdtriya or Vais'ya 
wife, the special exception of a son by a S’édrw woman 
would be impertinent. 
10. But the following text, “The son of a Brdhman’a, 
10) The ciinei i a Cshdtriya, or a Vais'ya, by a woman ot 
clusion of theson by the servile class, shall not share the inherit- 
a Sudra women,as “ance: whatever his father may give him, 
opposes some, ‘let that only be his property: relates 
supposes som c- y De his property: M relates 
thing to have been to the case where something, however in- 
We aimee him considerable, has been given by the father, 
: in his life-time, to his son by a Sádra 
woman. But, if no affectionate gift have been bestowed 
on him by his father, he participates for a single share 
Else he shares the [of the movables]. Thus there is nothme 
TBO v ED ICs, Contradictory. 


SiH) GU NOUN TN 


—— —-00ee-—-- - 


t Distribution of effects discovered after partition. 
f 


1. Someruine is here added respecting the residue 

1. Yaswyawar. after a general distribution of the estates. 
cya directs the dis- & Effects, which have been withheld by one 
trbarion ai goods _ © eo-heir fiom another, and which are dis- 
held. from parti- “covered after the separation, let them 
ton. “again divide in equal shares: this is a 


“ settled rule.” 


Annotations. 


The special exception of a son by a Sidra woman would be impertinent.) 
Since the son of the S'údra is specifically excepted, it follows, that the sons of 
the Cshatriya wife, and those of the Vais'ya, do participate. Swbid/hini. 

10. Where something... . has been given.) Where an affectionate gift has 
been bestowed. In some copies, the reading is so: (prasadu-daftam. in place of 
pradatiam.) BA'LÀM-BHAT'T'A. 

* Phis also is a passage of VRimasrati. See Jimurs-va'uina. Ch. 9 § 22. 

+ Menu, 9. 155. T YAINyawareys, 2 127 
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2, Wiat had been withheld by co-parceners from 

ə When dis- each other, and was not known at the time 

covered, they shall of dividing the aggregate estate, they shall 

be divided. divide in equal proportions, when it is 

discovered after the partition of the patrimony. Such is 
the settled rule or maxim of the law. 


3. Here, by saying “in equal shares,” the author 

8$. In equa forbids partition with deductions. By 

shares, by all the saying “Jet them divide,” he shows, that 

ens the goods shall not be taken exclusively by 
the person who discovers them. 


Mae DIEE. ) 4, Since the text is thus significant, 
zlement was an it does not imply that no offence is commit- 
piers ted by embezzling the common property. 


5 Is it not shown by Merzu to be an offence on the 
a siteon Part. of the eldest brother, if he appropriate 
if committed by an tO himself the common property ; and not 
papy ihor. as in so, On the part of younger brothers ? “ An 
apassage of Mux? e oldest brother, who from avarice shall 
“ defraud his- younger brothers, shall forfeit the honors of 
“ his primogeniture, be deprived of his [additional] share, 
“and be chastised by the king.”* 


6. That inference is not correct ; for, by pronouncing 
E eee conduct criminal in an elder brother, 
minal in an clder’ MNO 1s independent and represents. the 
Ae 3% is so, father, it is more assuredly shown (by the 
Vouger a .. oreNnivent exemplified in the loaf and statt) 
to be criminal in younger brothers, who 

are subject to the control of the eldest, and hold the place of 
A passage of the SONS. Accordingly it is declared [in the 
Veda declares the Védat] tobe an offence without exception or 


Annotations. 


6. By the argumen exemplified in the loaf and staf.) if a staff. to which a 
loaf is attached, be taken away by thieves, it is inferred, that assuredly the 
loaf also has been stolen by them.f So, in the case under consideration, i! 
the eldest, who is independent and represents the father, be criminal for with- 
holding the goods, the same may surely be affirmed concerning the rest, if 
they doso Subsd’hint 7 
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guilt in 7 O hO : } 2 i ¥ 

fame Somerel distinction: “ Him, indeed, who deprives 
; : ae 

N _ “an heir of his right share, he does certainly 

i destroy ; or, if he destroy not him, he destroys his son, 

‘or else his grandson.”* 


e . - 
7. Whoever debars, or excludes, from participation, 


7. Explanation an heir, or person entitled to a share, and 
of that passage. does not yield to him his due allotment : 
_ he, being thus debarred of his share, des 
troys or annihilates that person who so debars him of hi 
right : or, if he do not immediately destroy him, he destroys 
his son or his grandgon. j F 


R 8. Itis thus pronounced to be crimi- 
ment of common Nal in any person to withhold common 
property is criminal ` sine yer any distincti ” eld 
eaa: property, without any distinction of eldest 

[or youngest. ] 

92 MO wo i 9. It is argued, that blame is not 
it, unag: jho sup- incurred by one who takes the goods, 
position of a right Sa S - ader snot 
DEES E oii thinking them his own, under the notion 
to be innoeent. that the common property appertains also 

to him. 
10. That is wrong. He does incur blame: for, 

10. But stillthe though he took it thinking it his own, 
offence is commit- still he has taken the property of gnother 
ted. i person, contrary to the injunction which 
forbids his so doing. 


11. As in answer to a proposed solution of a ditheulty 

ll. Anillistra. ‘If an oblation of green kidney beanst be 
tio from the ‘not procurable,and black kidney beans{ be 
minane ‘used in their stead, by reason of the resem- 


Annatatrons. 


ll. As in answer to a proposed solution. | The anthor here adduces an 
example of reasoning from the Mimansú, in the 6th book (Ad’hydyu,) 3rd sec- 
tion (pada) and 6th topic (ad/hicaran’a.) Subdd'hini. 

The black kidney bean, with certain other kinds of grain, is declared by a 
passage of the T/da unfit to be used ab sacrifices. An oblation of green kidney 
beans, by another passage of the same, is directed to be made on certain occa- 
sions. If then the green sort be not procurable, may the black kind be used 
in its stead? The solution first proposed is, that the black sort may be sub- 
stituted for the green kind, in like manner as wild rice is used in place of the 


x ae ih. SU s 

A passase of the Véla.as observed by Ba’vam-uiar’t’\ 
f Mudga : Phaseolus Mungo; green kiduey beans. 
t Mdsha +» Phaseolus Max. «. radiatus: black kidney beans 


296- THE MITACSHARA CHAP. 1. 


- blance, the maxim, which prohibits the employment of these 
-in sacrifices, is not applicable, because they were uscd by 
* mistake for ground particles of ercen kidney beans ;’ it is on 
the contrary maintained,as the right opinion, that, ‘ although 
“the ground particles of green kidney beans be taken as 
‘being unforbidden, still the ground particles of black kidney 
‘beans are also actually employed : and the prohibitory éom- 
‘mand is consequently applicable in this case.’ 


12. Therefore it is established, both from the letter of 
12. Conclusion, TPE Jaw and from reasoning, that an offence 
= SUSIM. . . . S 
4 is committed by taking common property. 


SECTION X. 


—_06o— ——*— 


Rights of the Dwyamushyayan’a or Son of two Fathers. 


1. INTENDING to propound a special allotment for the 

. Duwydmushydyan'a (or son of two fathers 

1. The issue of A b 2 
one by the wife of the author previously describes that rela- 
another fs heir to tion. “ A son, begotten by one, who has’ 
“no male issue, on the wife of another man, 
“under a Jegal appointment, is lawfully heir, and giver of 

“ funeral oblations, to both fathers.”* 


Annotations. 


cultivated sort: and, in answer to the argument drawn from the special pro- 
hibition, it is pretended, that the prohibition holds against the use ef the black 
kidney bean as such, and not against its use when ground particles of this and 
other sorts are taken with particles of green kidney beans as being unforbid- 
den. But the correct and demonstrated opinion is, that the black kind is alto- 
gether unfit to be used at sacrifices, being expressly prohibited: its particles, 
therefore, although intermixed with other sorts, are to be avoided; and for 
this reason they must not be used as a substitute forthe other kind. Subddhint 
and Bs'LAM-BHAT'T'A. | A i 
1. Dwyámushyáyan'a, or Son of two Fathers.) As here described, the Dwyå- 
mashyáyan'a is restricted to one description of adoptive son, the Cshétraja or 
son of the wife: but the term is applicable to any adopted son retaining his 


*® Ya'INYAWALCYA, 2. 123., 
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2. A son, procreated by the husband’s brother or 

2. Interpreta- Other person (having no male issue), on 

tio of Ya'snya- the wife of another man, with authority 

Warcra ee from venerable persons, in the manner 

before ordained, is heir of both the natural father and the 

wife’s husband: he is successor to their estates, and giver 
of oblations to them, according to law. 


3. The meaning of this is as follows. If the hus- 
band’s brother, or other person, duly au- 

ieee &- thorized, and being himself destitute of 
male issue, proceed to an mtercourse with 


the wife of a childless man, for the sake of raising issue 
both for himself and for the other; the son, whom he so 
begets, is the child of two fathers and denominated Dz yá- 
mushydyan’a. He is heir to both, and offers funeral obla- 
tions to their manes. 
4. But, if one, who has male issue, being so authoriz- 

4. Bub if the ed, have intercourse with the wife for the 
natural father gake of raising up issue to her husband 
have other male only: the child, so begotten by him, is son 
issue, the child J 3 ? 5 3 
is son of the hus- of the husband, not of the natural father : 
band. only and, by this restriction, he is not heir of 
his natural father, nor qualified to present funeral oblations 
as appears from a to his mancs. It is so declared by Menu: 
passage of Menu. «The owners of the seed and of the soil 
“may be considered as joint owners of the'crop, which they 
“ agree, by special compact, in consideration of the seed, to 
“divide between them.”* 

5. By special compact. | When the field is delivered 

5. Exposition of by the owner of the soil to the owner of 

the text. the seed, on an agreement in this form, 


Annotations. 


filial relation to his natural father with his acquired relation to his adoptive 
parent See Sect. 11. § 32. Rue us 

2. In the manner before ordained.| The initial words of another passage 
of Ya'JNYAWALCYA are here cited It is as follows: ‘* Let the husband’s brother, 
“ or a kinsman near or remote, having been authorized by venerable persons, 
“ and being anointed with butter. approach the childless wife at proper seasons, 
“ until she become pregnant. He, who approaches her in any other mode, 
“ is degraded from his tribe. A child, begotten in that mode, is the husband’: 
“ son, denominated (cshétraja) son of the wile. “+ s 


F i 
A A or a Nac rtyas wrens EIEN 
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“let the crop, which will be here produced, belong to us 
“ both ;” then the owners both of the soil and of the seed 
are considered by mighty sages as sharers or proprietors of 
the crop produced in that ground. 
6. So [the same author.] ‘ Unless there be a snecial 
6. Another pas- agreement between the owners of the land 
sage of the same “and of the seed, the fruit belongs clearly 
Hugon. “to the land-owner ; for the soil is more 
‘important than the seed.’”* 
7. But produce, raised in anothers ground, without. 
7 If there be stipulating for the crop, or without a special 
Hel oases ue agreement that it shal] belong to both, 
the mother’s hus- appertains to the owner of the ground : 
hand. for the receptacic is more important than 
the seed; as is observed in the case of cows, mares, and 
the rest. 
8 Here, however, the counnission for raising up 
ree esate NS relative to » woman who was only 
sion to raise up betrothed, since any other such appoint, 
issue is restricted ment is forbidden by Menu. For, after 
PONE puroa thus premising a commission. “ On failure 
froma comparison “‘ of issue, the desired offspring may be pro 
Napee sei of “created* either by his brother or some 
St “ other kinsman, on the wife who has been 
“ duly authorized : anointed with liquid butter, silent, in the 
“night, let the kinsman, thus appointed, beget one son, bul, 
“a second by no means, on the widow [or childless wife ;)’4 
Menv has himself prohibited the practice : “ By regenerate 
“men, no widow must be authorized to coneelve by any 
“ other: for they, who authorize her to conceive by any other, 
“ violate the primeval law. Such a commission 1s no where 
“ mentioned in the nuptial prayers ; nor 1s the marriage of 


Annotations 


s Theconimission ... i relative lo a woman who was only betroihed.| The 
commentator, Ba'tam-piat’t’s, disseuts from this doctrine: and cites passages 
of law to show, that, after troth verbally plighted, should the intended hus- 
band die before the actual celebration of the marriage, the damsel is at the 
disposal of her father to be given in marriage to another husband. Tt is un- 
necessary to go into his explanation of the passages cited in the text, in sup- 
pori of another opinion. 


S Mexv,9.52, t Ibid. 9. 59.—60. 
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3 erg nace’ in laws concerning wedlock. This practice, 
ut only for cattle, and reprehended by learned priests, was 
“introduced among men, while Vr/xa had sovereign sway. 
“He, possessing the whole earth, and therefore eminent 
z among royal saints, gave rise to a confusion of tribes, when 
‘ his mtellect was overcome by passion. Since his time, the 
virtuous censure that man, who, through delusion of mind, 
“authorizes a widow to have intercourse for the sake of 
“ progeny.”* 
9- Nor is an option to be assumed from the [contrast. 
91) Tas Sn A of] precept and prohibition. Since they, 
aigan bs iate . who authorize the practice, are expressly 
cee Ay hase ted ae E 2a ee) p PAORS EPH 
TO ET speaking of the duties of women ; 
tion: for Menu en- and continence is no less praised. This, 
esau E to Menu has shown : “ Let the faithful wife 
“emaciate her body by living voluntarily on 
“pure flowers, roots, and fruit; but let her not, when her 
“lord is deceased, even pronounce the name of another man. 
“ Let her continue till death forgiving all injuries, performing: 
“harsh duties, avoiding every sensual pleasure, and cheer- 
“fully practising the incomparable rules of virtue, which 
“ have been followed by such women, as were devoted to one 
“only husband. Many thousands of Brdhinan’as, having 
“avoided sensuality from their early youth, and having left 
“no issue in their families, have ascended nevertheless to 
“ heaven ; and, like those abstemious men, a virtuous wife 
“ ascends to heaven, though she have no child, if, after the 
“decease of her lord, she devote herself to pious austerity - 
“ but a widow, who, froma wish to bear children, slights her 
“ deceased husband, brings disgrace on herself here below, 
“and shall be excluded from the abode of her lord.”t Thus 
the legislator has forbidden the recourse of a widow o1 
wife to another man, even for the sake of progeny. There- 
fore it is not right to deduce an option from the injunction 
contrasted with the prohibition. 


Annotations, 


9. It te not right to deduce an option.] For an option is inferred in the 
-cage of equal things: bvt here a censure is passed on those persons, who 
authorize. such a practice, and none upon those who forbid it. The injunction 


* Menu, 9 64—68. 


SS ESR 


"+ Thid.. 5. 157.241 
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10. The authorizing of a woman sanctified by mar- 
10. Mesu ex- Tiage, [to raise up issue to her husband by 
plains the occasion another man, | being thus prolubited, what 
on which shemay then is a lawful commission [to raise up 
be authorized to . i = 3 o 
wise up issue to issue ?] The same author explains it : 
her husband. “The damsel, whose husband shali die 
« after troth verbally plighted, his brother shall take in rnar- 
“ riage according to this rule: having espoused her an due 
“form, she being clad in a white robe, and pure in her con- 
duet, Jet him privatcly approach her once in each proper 
= season, until issue be had.” 


11. It appears from this passage, that he, to whom a 
damsel was verbally giver, is her husband 
te i AP PTAR without a formal acceptance on his part. 
[f he die, his own brother of the whole blood, 
whether elder or younger, shall espouse or take in marriage 
the widow. “In due form,” or as directed by law, “having 
espoused” or wedded her, and “according to this rule,” 
namely, with an inunction, of clarified butter and with res- 
traint of voice, &c., let him “privately” or in secret, “ ap- 
proach her, clad in a white robe, and pure in her conduct,” 
that is, restraining her mind, speech, and gesture, “‘ once” at 
a time, until pregnancy ensue. 


12. These espousals are nominal, and a mere part of 

12. The inter- the form in which an authorized widow 
gore ote ey shall be approached ; like the inunction of 
kinsman isanomi- Clarified butter and so forth. They do not 
nal marriage. indicate her becoming the wedded wife of 


her brother-in-law. 


Annotations. 


and the prohibition are consequently not equal; and therefore an option is not 
inferred. Sabdd'hini. 

12. These espousals cre nominal.) The notion is this: as an invnetion of 
clarified butter, and other observances, are prescribed as mere forms in 
approaching wu authorized widow ; so these espousals are a mere pari EREE 
intercourse, and not a principal and substantive act, whence the parties might 
be supposed to become a married couple. Subéd' hint and BA LAM-BHAT'T'A. 


For the woman cannot become a lawful wedded wife, being twice-married. 
3\CAM-BUAT'T' A. i 


* Mevr, 9. 69.—70. 


Sec XxX. 


13. The issue 
belongs to the hus- 
band; or, by spe- 
cial agreement, to 
both. 
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13. Therefore the offspring, produced 
by that intercourse, appertains to the ori 
ginal husband, not to the brother-in-law. 
But, by special agreement, the issue may 
belong to both. 


SECTION XI 


—~or 


Sons by birth and by adoption. 


1. Å DISTRIBUTION of shares, among sons equal or 


1. Sons by birth 
andby adoption are 
described by Ya’'- 
JNYAWALCYA. 

lst. The legiti- 
mate son. 

Qnd. Son of an 
appointed daugh- 


ter. 
8rd. Son of the 
wife. 


“ relative. 


4th. Son of hid- 
den origin. 

5th. Son of an 
unmarried woman. 


unequal in class, has been explained. Next, 
intending to show the rule of succession 
among sons principal and secondary, the 
author previously describes them. “The 
“legitimate son is one procreated on the 
“lawful wedded wife. Equal to him is the 
“son of an appointed daughter. The son 
“of the wife is one begotten on a wife by a 
“kinsman of her husband, or by some other 


One, secretly produced in the house, is a son of 


“hidden origin. A daisel’s child is one 
“born of an unmarried woman : he is con- 
“sidered as son of his maternal grandsire. 
« A child, begotten on a woman whose [first] 


“ marriage had not been consummated, or on one who had 


6th. Son of a 
twice-married 
woman. 


“been deflowered [before marriage], is 
“ called the son of a twice-marnied woman. 
“ He, whom his father or his mother give 


Annotations. 


13. Therefore the offspring, ¥c.] The child is not a legitimate son (awrasa) 


— t 


of both parents; but is (cshetraja) son of the soil or wife, and appertains to 
the husband or owner of the soil, provided no agreement were made to this 
effect ; ‘the offspring, here produced, shall belong to us both.’ But, if sucha 
stipulation exist, he is sen of both. Swbdd’hint and BA'LAM-BHAT'T'A. 

‘He is not legitimate son (aurasa) of the natural father, but similar to a 
legitimate son; as will be made evident in the sequel.* BA'LAM-BHAT'T'A. 

1. Son of his maternal grandsire.] In the numerous quotations of this 
passage, some read sutah “son,” others smrttah “called,” and others again 
matah “considered.” The sense is not materially affected by these differences ; 
as either term, being not expressed, must be understood. 


* Vide Sect. 11. § 4. 
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7th. Songiven. “for adoption, shall be considered as a son ° 
Sth. Son bought: «given. A son bought is one who was 
“sold by his father and mother. A son 
“made is one adopted by the man himself. 
10th. Son sel- «One, who gives himself, is self-given, A. 


eth. Son of a “child accepted, while yet in the wom, is 


9th. Son made. 


_pregnant bride. “one received with a bride. He, whe is 
12th. Son de- “taken for adoption, having.been forsaken 
serted. “by his parents, is a deserted: son,”* 


2. The issue of the breast (uras) is a legitimate son 
2. Exposition of (aurasa.) He is one born of a legal wife. 


a 


the text. A woman of equal tribe, espoused in’ 
| lawful wedlock, is a legal wife ; and a son, begotten [by her 
husband|] on her, is a true and legitimate 


Legitimate son. b WA- 
l son; and is chief in rank. 


Annotations. 


2. Ason, begotten on a woman of equal tribe.) In fact, it is not to be so 
understood. For it contradicts the author’s own doctrine, since he includes 
the Múrd'hávasicta and others, born in the direct order of the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe: and, if issue by women of different tribes be not deemed legitimate, 
being considered as born of wives whom it was not lawful to marry, then it 
might follow, that other persons would take the heritage, although such sons 
existed. Hence the mention of a wife equal by tribe intends only the prefer- 
ableness [of her or her offspring :] and the restriction, that she be a lawful wife, 
excludes thetcshétraja or issue of the soil, and the rest. Véramitrédaya. 

The son by a woman of equal tribe espoused in any of the irregular forms 
of marriage (A'sura, Je.) is a legitimate son: and the sons of a Bréhman’a, by 
wives espoused in the direct order of the classes ( Cshatriya, c.) denominated 
the Mird'héwasicta, the Ambasht'ha, and the Péras'ava or Nishada ; and the 
sons of a Oshdtriya by wives of the Vais'ya or Sidra tribe, named the 
Mahishya and the Ugra; and the son of a Vais'ya by a Sidra woman, called 
the Caran'a; are all legitimate sons. VIS'WE'S'WARA-BHAT T'a in the Madana- 
Périjéta. 

By the term “lawful” is excluded a woman espoused by one to ‘whom 
such marriage was not permitted: therefore the sons by women of superior 
tribe are not legitimate; and, for this purpose, the word “lawful” has been 
introduced into the text (§ 1.) A lawful wife for a man of a regenerate tribe 
is a woman of a regenerate tribe; and, for a S'údra man, a S'údra woman. For 
want of a wife of preferable description, one analogous is allowed. Conse- 
quently it is not indispensable, that the wife be of the preferable description. 
Even a S’édra woman may be the wife of a regenerate man; and her issue is 
legitimate, as will be shown. BA'LAM-BHAT'T'A. 


* YA'JINYAWALCTA, 2. 129.—133. 
t Ba'tam-Buar't’s directs this to be supplied in conformity with passages of 
Visun’e (15. 2.), and Menu (9. 166) 
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3. Theson of an appointed daughter (putricd-putra) 

E is equal to him ; that is, equal to the 
pointed daughter, legitimate son. The term signifies son of 
deroribadajby Va- a daughter. Accordingly he is equal to 
the legitimate son; as described by Va- 
sisHT’H4: “This damsel, who has no brother, I will give 
“ unto thee, decked with ornaments: the son, who may be 
“ boru of her, shall be my son.”* Or that term may signify 


Annotatrons. 


3. Equal lo the lugitimate son.] The daughter appointed to be a son, and 
the son of an appointed daughter, are either of them equal to the legitimate 
son. Vis'we's'wara in the Madana-Parijata. 


Since the son of an appointed daughter is son of legitimate female issue, 
therefore he is equal to a legitimate son: but he is not literally a legitimate son, 
being one remove distant. Vis/wr's'waRa in the Subód' hini. 


Or that term may signify, 5’c.] It may signify a daughter who becomes by 
appointment a son; that is, whois put in place of a son. Although Bhe be 
legitimate, yet being female, she is merely equal toa son. Viraimitrodaya. 


« Equal to him,” equal to the legitimate son, is the putricd-putra or daugh- 
ter appointed to be a son: for, since all the terms of the definition of a legitimate 
son, excepting sex, are applicable to her, she is similar to him. ÅPARA RCA. 


The Putricd~putra is of four deseriptions. ‘The first is the daughter 
appointed to be a son. She is so by a stipulation to that effect. The next is her 
son. He obtains, of course, the name of ‘son of an appointed daughter,’ with- 
out any special compact. ‘This distinction, however, occurs: he is not in place 
of a son, but in place of a son’s son, and is a daughter’s son. Accordingly he 
is described as a daughter's son in the text of S’anc’ma and Lic'mita: “An 
Aa i i daughter is like unto a son; as Pra'cne'rasa has declared: her 
“ offspring is termed son of an appointed daughter : he offers funeral oblations to 
“ the maternal grandfathers AA to the paternal grandsires. There is no dif- 
“ ference between a son’s son and a daughter’s son in respect of benefits con- 
“ ferred.” The third description of son of an appointed daughter is the child 
born of a daughter who was given in marriage with an express stipulation in 
this form “ the child, who shall be born of her, shall be mine for the purpose 
“ of performing my obsequies.”+ He appertains to his maternal grandfather as 
an adopted son. ‘The fourth is a child born of a daughter who was given in 
marriage with a stipulation in this form: “ The child, who shall be born of her, 
“shall perform the obsequies of both.” He belongs, as a son, both to his 
natural grandfather aid to his maternal grandfather. But, in the case where 
she was in thought selected for an appointed daughter,} she is so without 
a compact, and merely by an act of the mind. HE'MA'DRI. 


* VASISHT'HA, 17. 16, + Menu, 9. 127. tTbid., 9 124 
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ei e oe daughter becoming by special appoint- 
appointed to be a ment ason. Still she is only similar to a 
son; levitimate son ; for she derives more from 
the mother than from the father. Accordingly she is men- 
asalodoscoribedby tioned by Vastsu7’HA as a son, but as third 
VasīsnT'ita. in rank: “The appointed daughter is'con- 
“ sidered to be the third description of sons.”* 


a a: 4. The son of two fathers (dwydmush- 

PEIRO: 10) yáyan'a)t is inferior to the natural father's 

: legitimate son, because he is produced in 
another's soil. i 


5. A child; begotten by another 
person, namely, by akinsman, or by a brother 
of the husband, is a wife’s son (cshétraja. ) 


Annotations. 


The son of the appointed daughter belongs ic general only to the mater- 
nal grandfather: but, by special compact, to the noturel father also. Thus 
Yama says: “Let the son of an appointed daughter perform the obsequies 
“ of his maternal ancestors exclusively: but, if he suci sed to the property of 
both, let him perform the obsequies of both.” Accordingly this child also is 
denominated dwydmushyayan'a or son of two fathers. BA'LAM-BHAT'T'A. 

“The appointed daughter is the third description of sons.” | “For she, who 
has no brother, reverts to her male ancestors and obtains a renewed filiation.” 
VASISHT HA. Ê 

Tho adopted daughter is counted by VasisHt'HA as the third: not by 
Yalsvvawaucya. Subod/hini. 

Mir Ra-MIs'RA reads second instead of third; against the authority of the 
Tnstivates and of every compiler who has cited this passage. 

4. Is inferior to ihe legitimate son.) He is similar to the son of the body. 
BA'LAM-BHAT'T'A. 

Is not the son of iwo fathers the offspring of his natural father P_ Is he 
then a legitimate son f or one or other of the various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says: “He is 
not different from him ;” he is equal to a son of the body. Subéd’hint. 

\ The commentary last cited reads dvis'ishta ‘not different’ instead of 
apacrisht'a ‘inferior.’ Both readings are noticed by Ba’uam-vuat’r’s. 

5. A child, begoilen by another person ....is a wifes son.) There are 
two descriptions of eshétraja or wife's son, the first of them is son of both 
fathers (dwipiirica ;) the other is adopted son of the wife’s husband. Vuranti- 
trédaya. 


* Vacigur'aa, 17. V4. + Vide Sect. 10. + Vasisni’ HA, 17, 15 
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§. The son of hidden origin (gá'd'haja) is one secretly 
brought forth in the hushand’s house. By 
a dae of hid- excluding the case ef a child begotten by & 
man of inferior or superior tribe, this must 

be restricted to an instance where it is not ascertained who 


is the father, but it is certain that he must belong to the 
same tribe. 


7. A damsels child (cénina) is the offspring of an 

rs) unmarried woman by a man of equal class 
EEST p okana (as restricted in the preceding instance) : 
and he is son of his maternal grandfather, 


Annotations. 


A son begotten, under a formal authority, by a kinsman being of equal 

y 9 any bet pany (igen 2 x 

class, or by another relative, is a wifes son. VISWE'S WARA in the Madana- 
Púrijáta. 


6. He must belong to the same tribe] A child secretly conceived by a 
woman, in her husband's house, from a man of the same tribe, but concerning 
whom it is not certainly known who the individual was, is named a son of 
concealed origin. The ignorance as to the particular person must be the hus- 
band’s, not the wife's: and the knowledge of his equality in tribe may be 
obtained through her ; for surely she must know who heis. But, if she really 
do not know his tribe, having been secretly violated by a stranger fin a dark 
night,*] then the child bears the name of a son of hidden origin, but is not so 
fit a son as the one before described. Vis we's’WaRA in the Madana-Parijdta. 


In such circumstances, the child must be abandoned, say others.. Ba'LAM- 
Til 
BITAT TA. 


Since the natural father is not known, the child belongs to the same tribe 
with bis mother. But, if there be a suspicion, that he was begotten by a man 


of inferior trike, he is contemued, Va/cHesPat! MIS’Ra in the S'rddd'ha-chin- 
lámaní. 


A. son, who is born of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother’s husband, and 
called son of concealed origin. Being son of the adoptive father’s own wife and 
begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him, ÅPARA'RCA, 

7. By aman of equal class.) As the son before described must be one 
begotten by a man of like tribe, so must this son also be the offspring of aman 
of equal class. “Damsel” does not here signify unmarried only : for, even with 
that import, the termis frequently used in the sense‘of ‘unconnected with 


man. But it signifies a woman with whom a regular marriage has nog been 
consummated, BA'LAM-BHAT'IA. 


* Ba’LAM-BUAT'T’A, 


weg 
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rovided she be unmarried and abide in her father’s house. 
But, if she be married, the child becomes son of her hus- 
PSS band. So Menu intimates ; “ A son, whom 

$ BYMENU- «a damsel conceives secretly in the house 


“ of her father, is considered as the son of her husband, and 
“« denominated a damsel’s son, as being born of an unmarried 


“woman.”* 


8. The son of a woman twice married is one begotten 
Beas by aman of equal class, on a twice-married 
. Son of a twice- y arri 
married vom o woman, whether the first marriage had or 
had not been consummated. 


Aunotattong. 


_, The meaning of the passage of the Mitdcshara is this: “ Unmarried” sig- 
nifies one, whose nuptials haye not been commenced; “ married,” whose nup- 
tials are begun. The affix here implies an act begun and not past. For a 
child begotten by a paramour alike in class, on a woman whose marriage is 
complete, is a son of concealed origin. Viramitrédaya. 3 

` The child, born of an unmarried woman, is denominated son of a damsel: 
and is considered by Mrxu and the rest as son of his maternal grandfather. 
ene, produced in a soil which in some measure appertains to him, namely, his 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Ya JNYAWaLcya next after him. Apara’Rca. 

af the maternal grandfather have no male issue, theu the damsel’s son is 
deemed his son; if he have issue, then the child is son of the husband. If 
both be childless, he is adoptive son of both. Párijáta cited in the Retnécara 
and S'udd'hi-vivéca. 

If either of them be destitute of male issue. the child is his son; but, if 
both be so, the child is son of both. BA'LAM-BUAT PA. 

So Menu intimates.) The meaning of the passage cited from Menyu is as 
follows: a young woman, betrothed, but whose nuptials have not been complet- 
ed ; and who is consequently a maiden, since she is not yet become the wife 
of her intended husband: a son (we say) borne by such a damsel is denominat- 
ed a damsel’s child, and is considered as son of the bridegroom; that is, of 
the person by whom she is espoused. Accordingly the condition ‘in the 
house of her father” is pertinent as an explanatory phrase: for, after marriage, 
she inhabits the house of her husband. Véramitrédaya. 


8. Whether, &c.| Whether the marriage had or had not been consummat- 
ed by the first husband, and whether she have been forsaken by her husband 
in his life-time or be a widow. Such is the meaning. Accordingly, Visuy’t so 
declares: “ He, whom a woman, either forsaken by her husband, or a widow, 
“ and again becoming a wife by her own choice, conceived [by a second hus- 
“* baad,] is called the son of a woman twice-married. "t The child is son of the 
natural father: for the first husband's right to the woman is annulled by his 
death or relinquishment ; and she has now been authorized te raise up issue ro 
him ; and she takes a second husband solely by her own choice. Ua‘taw 
BEATZ a. 


g - zA > 
# Mexv. 9. 172. + Thid. 9 175 Erroneonsis cited as a passage of VisHy’ 
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9. He, who is given by his mother with her husband’s 

9. Son given, consent, while her husband is absent, [or 
described by Mexv. incapable though present,*| or [without his 
assentt] after her husband’s deccase, or who is given by his 


Annotations. 


There are two descriptions of twice-married women: the first is a woman 
whose marriage has not been consummated, but only contracted, and who is 
espoused by another man. The other is a woman who has been blemished by 
intercourse with a man, before marriage. The offspring of such a woman ix 


(pauner-bhava) son of a twice-married woman. Accordingly it is so expressed 
in the text. Virumitrédaya. 


“A woman, whose marriage had not been consummated, and who is again 
espoused, is a twice-married woman. So is she, who had previous intercourse 
with another man, though she be not actually married a second time.” Visun'v-t 


A child begotten “on a woman, whose [first] marriage had not been con- 
summated ;” on the wife of an impotent man or the like, whether she have 
become a widow or not; or on his own wife “who had been deflowered ;” 
who had been enjoyed by strangers, and who is taken back, and again 
espoused; the child (we say) begotten on such a woman, is called ‘son by a 
woman twice-married.’ The twice-married woman has been described, in the 
first book [of Ya/snyawatcya’s institutes.] Apara’Rca. 


“ Whether a virgin or deflowered, she who is again espoused with solemn 
rites, is a twice-married woman : but she, who deserts her husband and through 


lust co-habits with another man of the same tribe, is a self-guided woman.” 
Ya'snvawatcya.|| 


There are two descriptions of women termed anyapurvé§ or previously 
connected with another: namely, the punerbhw or woman twice-married, and 
the swairint or self-guided and unchaste woman. ‘The twice-married woman 
also is of two descriptions ; according as she’has or has not been deflowered. 
She, who is not a virgin, is blemished by her intercourse with man before the 
nuptial ceremony: she, who is yet a virgin, is blemished by the repetition of 
the ceremony of marriage. But one who deserts the husband of her youth, 
and through desire co-habits with another man of the same tribe, is a self-guid- 
ed woman (swairin'i). Mitaeshara.4 


A woman, who, having been marricd, whether she be yet a virgin or not, 
ig again espoused in due form by her original husband or by another, is a 
twice-married woman. She is so described by Muxu: “Jf she be stilla 
virgin, orif she left her original husband and return to him, she may again per- 
form the marriage ceremony with her second for, in the latter case, her 
original] husband :’** and by Vasisui’h., “She, who, having deserted the 


* Ba’LAM-BHAT'T'A. + Thid. 1 Visun’v, 15. 8.—9. 
|| YAanvawarcya, l. 68. § Same with Parapúrvó See Mence, 5. 163 
J Ou YA'JNYAWALCYA, 1. 68 = #* MENU. 9. 176 
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father, or by both, being of the same class with the person 
to whom he is given, becomes his given son (dattaca.) So! 


` 


Annotations. 


husband to whom she was married in her youth, and having co-habited with 
others, returns to his family, is a twice-married woman. Or she, who-deserts 


il 


husband impotent, degraded, or insane, and marries another husband, ‘or 


does so after the death of the first, is a twice-married woman.” The repeti- 
tion of the nuptial ceremony constitutes her a twice-marriéd woman. But 

she, who leaves her husband and through desire co-habits, without marriage, 

with a man of the same tribe, is a self-guided woman. APaRa’RCA. : 


9. He, who is given by his mother with her husbands consent.) Vasisuv’ ia 
g, y 


says, “ Let not a woman either give or accept a son, unless with the assent of 
“her husband.”t He had before said ‘ Man, produced from virile seed’ and 
“uterine blood, proceeds frone his father and his mother, as an effect from its 
“cause. Therefore both his father and his mother have power to give, to sell, 
“ or to abandon their son.” f 


Concerning the mother’s authority to give away her son, when -she is a 
g y to g 


widow, see a subsequent note. In regard to a widow’s power of adopting a 
Mı 


son, there is much diversity of opinions. VA'CHESPATI 


ed 


s'Ra, who.is follow- 
by the Mait'hila school, maintains that neither a woman, nor a S'úđra, can 


adopt a dattaca or given son; because the prescribed ceremony (§ 13.) includes 
a sacrifice, which they are incapable of performing. This difficulty may’ 


be 


obyiated by admitting a substitute for the performance of that ceremony : 


and accordingly adoption by a woman, under an authority from her husband, 
is allowed by writers of the other schools of law. Nanna PANDITA, however, 
in his treatise on adoption, restricts this to the case of a woman „whose hus- 
band is living, since a widow cannot, he observes, have her husband’s sanction 
to the acceptance of a son. On the other hand, Ba’tam-sByar'r'a contends, 
that a woman’s right of adopting, as well as of giving, @ son, 1s common.to the 
widow and to the wife. This likewise is the opinion of the author of the 
Vyavahara-maytcha: but, while he admits that a widow may adopt_a son 
without her husband’s previous authority, he requires, that she should have 
the express sanction of his kindred. Writers of the Gaura school, on the 
` contrary, insist on a formal permission from the husband declared in his life- 


time. ; 


Being of the same class with the person to whom heis given.] Or being 


' given to a person of the same class. The two readings, (savarn’dya in thé 


, or savarn’'dé yah in the nominative,) both noticed by the commentato¢ 


' BALAM-BHAT'T'A, give the same sense. 


The adopted son must be of the same tribe- with the giver or natural 


parent as well as with the adoptive parent, according to the remark’ ot 
1 Apara’sca cited with approbation by Nanna PaNDITA in his treatice on-adoption: 


Recomes his given son.) The son given (dattaca, or dattrima) is of twr 


sorts; Ist, simple; 2nd, son of two fathers (dwydmushyayana.) The'firstis ona 


# Vasisur’HA, 17, 18,—19." + Ibid., 15,4. ` t Ibid., 15. 1.2. 
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Menu declares: “He is called a son given ( dattrima,) 
« whom his father or mother affectionately gives as a son, 
“ being alike [by class,] and in a time of distress ; confirm- 
“ing the gift with water.”* 


10% AD istressthis 10. By specifying distress, 1t 15 intimat- 
requisite to justify. ed, that the son should not be given unless 
a parent in giving there be distress This prohibition regards. 
arzay his offspring. ; 7 = 

the giver [not the taker.+! 


Annotations. 


bestowed without any special compact ; the last is one given under an agrec- 
ment to this effect, ‘ he shall belong to us both.” Vyavahara-mayue ha. 


“ Whom his father or mother gives.) Mu'p'ua’rrr'ut reads and interprets 
“whom his father and mother give;” (inserting the conjunctive particle eli 
instead of the disjunctive vá.) Ba'ram-BNAT'T'a condemns that reading; and 
infers from the disjunctive particle and dual number in the text, that three 
cases are intended: viz., lst, the mother may give her son for adoption with 
her husband’s consent, if he be absent or incapable; and without it, if he be 
dead or the distress be urgent; 2nd, the father may give away his son with- 
out his wife’s consent, if she be dead, or insane, or otherwise incapable ; but, 
with her consent, if she reside in her own father’s house ; 3rd, the father and 
mother may conjeintly give away their son, if they be living together. 


“ Whom his father or mother ajfectionately gives.” ] Amicably : not from 
avarice or intimidation. In the Viramitrédaya, the word is expressly stated 
to be used adverbially : but Ba’Lam-Buar’r’a considers ib as an epithet of the son 
to be adopted, and as implying, that the adoption is not to be made against 
his will or without his free consent. 


“ Being alike.” This is interpreted by ME'D'HA'TIT'HI as signifying ‘alike, 
‘not by tribe, but by qualities suitable to the family : accordingly a Cshdtriya, 
‘or a person of any other inferior class, may be the son given (dattaca) of a 
‘ Brahman'a,’ Ba'Lam-Buat’’a and the author of the Mayúc'ha censure this 
doctrine : since evey other authority concurs in restricting adoption to the im- 
stance of a person of the same tribe. 


10. By specifying distress.) “Distress” is explained in the Pracas'a, 
cited by CHan’p’z’/s'wara, ‘inability [of the natural father} to maintain his 
‘offspring.’ Nanna panptra, in his.treatise on adoption, expounds it as intending 
the necessity for adoption arising from the want of issue. But BA'LAM-BHAT'T'A 
rejects this, and supports the other interpretation ; explaining the term as 
signifying ‘ famine or other calamity.’ 


_ This prohibition regards the giver.) If he give away his son when in no 
distress, the blame attaches to him, not to the taker, Ba'ram-siat™'a. 


* Menu, 9. 168. + Subóđ'hini and BA LAM-BHATI A, 
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Te The pasoa IM, Soan only son must not be given 
mustnot bean only [nor accepted.*] For VASsIsuT’HA ordains 
gon: so Vasisutua- « Let no man give or accept an only son.”+ 


12. Nor, though a numerous progeny exist, should an 
| 12 Nor the @ldest son be given: for he chiefly fulfils 
eldest son : accord- the office of a son ; as is shown by the -fol- 
POOR lowing text. “ By the eldest son, as soon as 


“born, a man becomes the father of male issue.”t i 


13. The mode of ‘accepting a son for adoption is pro- 
13. The form pounded by VasisutT’Ha: “A person, 
to be observed in “ being about to adopt a son, should take 


Annotations. 


11. So an only son should not be given.| Nor shoulg such a son be 
accepted. The blame attaches both to the giver and to the taker, if they do so. 


BA'LAM-BHAT'T'A. 


_ Let no man give or accept an only son.”] “For heis [destined] to con: . 
“tinue the line of his ancestors.” Such is the sequel of VASISHT'HA’s text. 


Ba’LAM-BHAT'T’ A. 


13. The mode of accepting a son . ... . is propounded by Vasisut'Ha.] 
RAGHUNANDANA, in the Udvaha-tatwa, has quoted a passage from the Célicd- 
purán'a, which, with the text of Winning constitutes the groundwork of the 
law of adoption, as received by his followers. They construe the passage as. 
an unqualified prohibition of the adoption of a youth or child whose age 
exceeds five years, and especially one whose initiation is advanced beyond the 
ceremony of tonsure. This is not admitted as a rigid maxim by writers in 
other schools of law; and the authenticity of the passage itself is contested. by 
some, and particularly by the author of the Vyava rára-mayúc'ha, who observes 
truly, that it is wanting in many copies of the Célicd-purdna. Others, allow- 
ing the text to be genuine, explain it in a sense more consonant to the 
general practice, which permits the adoption of a relation, if not of a stranger, 
more advanced both in age and in progress of initiation. The.following. ver- 
sion of the passage conforms with the interpretation of it given by Nawpa- 
PANDITA in the Dattaca-miménsd. ‘Sons given and the rest, though sprang 
“from the seed of another, yet being duly initiated [by the.adopter ] under hig 
“ own family name, becomes sons [of the adoptive parent.] A son, having been : 
“ regularly initiated under the family name of his [natural | father, unto the cere- 
‘“ mony of tonsure, does not become the son of another man. When indeed the 
_ “ceremony of tonsure and other rites of initiation are performed [by thë: 

“ adopter} under his own family name, then only can sons given and the rêst 
“ be considered as issue: else they are termed slaves. After their fifth year, O ` 
“ King, sons are not to be adopted. [But,] having taken a boy five years old, 
“ the adopter should first perform the sacrifice for male an 


* Ba’LAM-BHAT TA, t Vasisur’ns, 15.3. t Menu, 9. 106. 


§ VASISHT HA, 15.1.7. Sce preceding quotations. || Colicd-purdn'a. c. antepenult. 
j DEE, 
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this , adoption, is “an unremote kinsman or the near relation 
described by Va- « of a kinsman, having convened his kindred 

i “and announced his intention to the king, 
“and having offered a burnt offering with recitation of the 
“ holy words, in the middle of his dwelling.” ; 


Annotations. 


The-putrésht% or sacrifice for male issue, mentioned at the close of this’ 
passage, is & ceremony performed according to the instructions contained in 
the following text of the Véda: ‘“ He who is desirous of issue, should offer te 
K fire parent of male offspring, an oblation of kneaded rice roasted upon eight 

potsherds; and to Inpka father of male offspring, a similar oblation of rice 
“ roasted on eleven potsherds : fire grants him progeny; Ixpra renders it old.” 


« An unremote kinsman or the near relation of a kinsman.) This very 
obscure passage, which is variously read and interpreted, is here translated. 
according to the elaborate gloss of Nanna panmra in his treatise entitled 
Datiaca mimánsá. Yet the same writer in his commentary en VIsHN'U 
(15. 19.), citing this passage, gives the preference to another reading (adéra- 
band havam asannicrishiam éva), which he expounds ‘one whose whole kin- 
‘dred dwell in a near country, and one not connected by affinity” Which of 
‘these readings he has adopted in his commentary on the Mitéeshara, is not 
ascertained. From aremark in the text (§ 14.), the author himself, Visyya’Nz’s'- 
WARA, appears to have read and understood it differently : * Should take, in 
“ the presence of his kin, one whose kinsmen are not remote.” For copies of 
the Mitécshara exhibit the reading, adúra-bánd'havam bandhu-sannicrishta 
éva. But the commentator BA'LAM-BHAT'T'a seems to have read, as the Dattacu. 
miménsé, bandhu-sannicreshtam (in the accusative, instead of the locative;) 
though he explain the terms a little differently and transpose them: * should 
‘take a kinsman nearly related ( band’ hu-sannicrishtai), as n brother's son or 
‘the like; but, on failure of such, one whose kinsmen are not remote (adúra- 
t bánd'havam); that is, any other person, whose father and the rest of his 
‘relations abide in a near country and whose family and character are 
‘consequently known.’ The authors of the Calpataru and Reinácara read, like 
the scholiast o? VisHN'U, adúré band'havam asannicrishiam éva, and thus inter- 
pret the passage ‘Should take one whose kinsmen, namely, his maternal uncle 
‘and the rest, are near, [and whose name and tribe, with other particulars, 
‘can therefore be ascertained ; or, for want of such kindred,}] even one whose 
* good or bad qualities are not known, [or one whose kinsmen are not at hand ; 

'*for his name and family may be ascertained by other sufficient proof. $] 


“ Announced his intention to the king.”] Rajé or king, usually signifying. 
the sovereign, is here restricted, according to the remark of NANDA PANDITA, 
te. the chief of the town or village. 


“In the middle of his dwelling.”] The sequel of Vasisut’Ha’s text is as 
follows. *‘ But, if doubt arise, let him set apart [without initiation and with 
a bare maintenance] like a S'údra, one whose kindred are remote. For it is 
declared [in the Véda] Many are saved by one.”§ 


* VasisuTHa. 15, 5. + Vivdda-Retndcara. t Ibid. A Vasisnrita. 15 6,—-7 


312 THE MITACSHARA CHAP. 1. 


14. An unremote kinsman.] Thus 
Eis Mepieuation the adoption of one very distant by country 
and language, is forbidden. 


15. .The same [ceremonial of adoption*] should be 
i extended to the case of sons bought, self- 
15. The same : 
rules applicable to given, and made [as well as that of a 
adoption by pur- son desertedt] : for parity of reasoning 
chase. &e. : . ‘ =) 
requires 1t. 


16. The son bought (crita) is one who was sold by 
16. Son bought; his father and mother, ór by either of them : 
described by excepting as before an only son or an 
Menu. - > $ 
cldest one, and supposing distress and 
equality of tribe. As for the text of Menu, (“He is 
“ called a son bought, whom a man, for the sake of having 
“issue, purchases from his father and mother : whether 
“the child be equal-or unequal to him,”{) it must be in- 
terpreted ‘whether like or unlike in qualities ; not in class: 
for the author concludes by saying “This law is:propounded 
“by me, in regard to sons equal by class.”§ 


17. The son made (crithima) is one 


17. 8 de. i i 
Si made adopted by the person himself, who is desir- 


Annotations. 


15. The sam2 ceremonial.) Excepting the sacrifice or burnt offering. 
However, even that is to be performed at the adoption of a son self-given. 
BA'LAM-BHAT'T'A. j 

16. As for the tert of Menu, &c.] S'u'rara'n'i, on the other. hand, 
expounds Ya'snyawaLcya by Menu, and admits the inequality of tribe. ‘A 
‘child, sold by his father and mother, and received for adoption, is a son bought. 
‘Hemay be of dissimilar tribe : for the text [of Menu] expresses “equal or 
‘unequal.”|| Cnan‘p’x's'wara quotes the following discordant interpretations : 
‘“ Hgual ;” belonging to the same tribe; or, if that be not practicable, one un- 
‘equal, or not appertaining to the sameiribe.’ So the Párijáta. But the 
author of the Pracés'’a observes, ‘Though the text expresses “ unequal,” yet a 
‘child of a superior tribe must not be taken as a son, by a man of ay erie 
‘tribe; nor one of inferior class, by a man of a higher tribe. And the 
‘words “equal or unequal,” as interpreted by Mr’p'na't11'u1, are relative to 
‘ similarity in respect of qualities.’** 

17. The son made.| One bereft of father and mother and belonging to the 
same tribe with the adopter, and by him adopted, being enticed to acquiesce 
by the show of wealth, is a son made by adoption. Vis'wr’s’wara in the 
Madana-PGrijdia. 


* Subdd' hint, t BA'LAM-BHAT'T'A. t Menu, 9. 174. 
YA'JNYAWALCYA, 2. 184. Vide § 37. || Dipacalica on YA’'JINYAWAECYA. 


Not the Madana-pdrijdta, which gives the contrary interpretation. 
*® Viváda Retnécara. 
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ous of male issue ; being enticed by the show of monéy 
and land, and being an orphan without father or mother. 
for, if they be living, he is subject to their control. 


= 18. The son self-given is one, who, being bereft of 

1s. Son selfe father and mother, or abandoned by them 
given. [without cause,*] presents himself, saying 
« Let me become thy son.” 


19. The son, received with a bride, is a child, who, 

19. Son of a being in the womb, is accepted when a 

pregnant bride. pregnant bride is espoused. He becomes 
son of the bridegroom. 


Annotations. 


The form, to be observed, is this. At an auspicious time, the adopter of 
a son, having bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, says, “Be my son. 
He replies, “ I am become thy son.” The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. _ The consent of 
both parties is the only requisite ; and a set form of speech is not essential. 
RUDRAD'HARA in the S’uddhivivéca. ; 


18. The son self-given.] He who, unsolicited, gives himself, saying, “ Let 
me become thy son,” is called a son self-given (swayandutia.) APARA'RCA. 


Here also it is requisite, that he belong to the same tribe with his adop- 
tive father. Vıs'wr’s'wara in the Madana-Párijáta. 


“He who has lost his parents, or been abandoned by them without cause, 
“ and offers himself to a man as his son, is called a son self-given.” MeEnv.t 


Being abandoned by his father and mother without any sufficjent cause, 
such as degradation from class or the like: but merely from inability to main- 
tain him during a dearth, or for a similar reason. Viramitrédaya. 


19. The son received with a bride.] If a woman be married while prog- 
nant, the child born of that pregnancy is a son received with a bride 
(sahó'd'ha:) provided the child were begotten by a man of equal class. Vis’- 
wes’ WaRA in the Madana-Périjéta. i 


He is distinguished from the son of an unmarried damsel, because the 
conception preceded the betrothing of the mother; and from the son of con- 
cealed origin, because the natural father is known. Then what difference is 
there? for the son of the unmarried damsel was conceived before troth plighted. 


* BA'LAM-BHAT'TA. + Menv, 9. 178. 
40 
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20. A son deserted (apuvidd’ha) is one who, having 

Say ibe been discarded by his father and mother, is 

ca en se" taken for adoption. He is son of the 

taker. Here, as in every other instance, 
he must be of the same tribe with the adoptive father: 


21. Having premised sons chief and secondary, the 
21. Order in author explains the order of then’ sue- 
which these differ- cession to the heritage : “ Among these, 


ent sons succeed k : TA : 
to an inheritance : “the next in order is heir, and pre- 


as, declared by “sents funeral oblations on failure of the 
AJNYAWALCYA. “6 preceding, * 


22. Of these twelve sons abovementioned, on failure 
22. Interpreta- Of the first respectively, the next in order, 
tion of the text. as enumerated, must be considered to be 


Annotations. 


True: yet there is a grcat difference, since one is born before marriage, and 
_the other after marriage. This son received with a bride is son of him who 
takes the hand of the pregnant woman in marriage : for the maternal grand- 
father’s right is divested by his giving away the child with the mother. 
NANDA-PANDITA in the Vaijayantt on Visun'v. 

Since the bridegroom is specified as the adoptive father, the child does 
not belong to his natural father. Although the religious ceremony of mar- 
riage do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the marriage ceremony to the nuptials of virgins, and 
forbids their use in the instance of women who are not virgins, as a practice 
which has become obsolete among mankind; and it would be inconsistent with 
a passage of the Véd’a [used at the nuptial ceremony as a prayer] expressing 
“ the virgin worships the generous sun in the form of fire;” nevertheless the 
term “marry” [in the text of Menut] intends a religions ceremony different 
from that, but consisting of burnt offerings, and so forth, according to the 
remark of the Retndcura and the rest. Va'cHESPATI MIS'RA in the S'rádd'ha 
chintaman’t. 

20. Discarded.) Abandoned: not for any fault, but through inability to 
maintain him, or because he was born under the influence of the sturs of the 
scorpion’s tail, or for any similar reason. BA'LAM-BHAT'T'A. 

Since that, of which there is no owner, is appropriated by scizure or occu- 
pation, the child becomes son of him by whom he is taken. NANDA-PANDITA 
in the Vaijayanté on Visun’v, 15. 24. 

22. Of these twelve sons.) The various modes of adoption, added to the 
legitimate son by birth, raise the number of descriptions oí sons to twelve, 
according to most authorities. ‘That number is expressly affirmed by Mxnt,§ 
SES Teil Vasisu1'Ha,4] Visun’u,** &. A passage is, however, quoted from 


# YA'JNYAWALCYA, 2. 1383. + Menu, 9. 173. 7 

{ The birth of a son, while the moon is near the stars of Múla (the scorpion’s 
tail), i dangerous to the father’s life, according to Indian astrology ; and, on this 
account, a son born under that influence is exposea or abandoned, if natural affection 
anu humanity do not overcome superstition and credulity. 

&Mexv.9 158 || NA'REDA, 13.44.  VaAsisui’na, 17.11, ** Visun’v, 15 1, 
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the giver of the funeral oblation or performer of obsequies, 
and taker of a share or successor to the effects. 


23. If there be a legitimate son and an appointed 
Bin 1 daughter, Menu propounds an exception 
. An appoint- lh : : sy: 

ed daughter shares tO the seeming right of the legitimate son 
with oiue to take the whole estate: “a daughter 

cone agi : 3 
3 aA OMA e having been appointed, if a son be after- 
' wards born, the division of the heritage 
, “must m that case be equal : since there is no right of- pri- 

“ mogeniture for the woman,.”* 


24. So the allotment of a quarter share to other in- 
94, Others have /ezlor sons, when a superior one exists, has 
a quarter of a been ordained by VaAstsHt’ua: ‘ When a 
share, as directed “ son has been adopted, if a legitimate son be 
by Vapi a “afterwards born, the given son shares a 
“fourth part.”+ Here the mention of a son given is intend- 
ed for an indication of others also, as the son bought, son 


v 
€ 
\ 
1 


Annotations. 


De'vata, asserting the number of fifteen (“ The descriptions of sons are ten 
and five”) and Vrinaspari is cited as alleging the authority of MENU for 
thirteen: “ Of the thirteen sons, who have been enumerated by MENU in 
“ their order, the legitimate son and appointed daughter are the cause of lineage. 
“ Ag oil is declared to be a substitute for liquid butter, so are eleven sons by 
“ adoption substituted for the legitimate son and appointed daughter.” Nanpa- 
PANDITA, in his commentary on VisHN'U, observes, that ‘ the number of thir- 
‘teen specified by Vrinaspati, and that of fifteen by Dr’vata, intend sub-divi- 
‘sions of the species, not distinct kinds: consequently there is no contradic- 
‘tion; for those sub-divisions are also included in the enumeration of twelve.’ 
It appears, however, from a comparison of texts specifying the various des- 
criptions of sons, that the exact number (as indeed is acknowledged by numer- 
ous commentators and compilers) is thirteen; including the son by a S’%dra 
woman. Vide § 30. 

23. If there be a son and an appointed daughter.) So this passage is 
interpreted by the commentators Vis'wx's'waRa and BA'LAM-BHA7 T'A. the 
original is, however, ambiguous, and might be explained ‘if there be a legiti- 
‘mete son and a son of an appointed deugh er.’ Ba'uam-BIAT'T'a remarks, that 
this can only happen where a legitimate son is born after the appointment of 
a daughter. 

24, So tre allotment of a quarter share.) As the appointed daughter 
para pees where there is a legitimate son; sè do othér sons likewise partake. 
Kubód hini. 

The mention of a son given.| This is according to the reading of the text 
as here cited and in the Véramitrédaya and Camaua’cara’s Vivéda-Téndava. 


* Mexu. 9, 134. + Vasisny’Ha 15. 8. 
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made by adoption, and [son self-given* and] the rest : for 
they are equally adopted as sons. eM 
okey at 25. Accordingly CA’TYA YANA says, 
.25. CA TYAYANA < ai h > 
allots to them the ‘If a legitimate son be born, the rest are 
same portion APE bis pronouncedsharersofa fourth part, provid- 
e ; < 5 
equal cass : else, ‘ed they belong to the same tribe ; but, if 
food and raiment “they be of a different class, they are. 
gaos “ entitled to food and raiment only.” 
26. “Those who belong to the same tribe,” as the 
26. The son of SON of the wife, the son given and the rest 
the wife, Bad ee [namely, the sons bought, made, self-viven, 
given, ought, ., : l > 7 t o 
Shake eTA and discarded,t] share a fourth part, if 
and discarded, are there be a true legitimate son: but those, 
edun class; the who belong to a different class, as the 
son of hidden ori- damsel’s son, the son of concealed origin, 
gin, son ofa preg- the son of a pregnant bride, and the son b 
nant bride, and son : TANT A 
of atwice-married & tWice-married woman, do nottake a fourth 
woman, are of infe- part, if there be a legitimate son: but they 
mR genis, are entitled to food and raiment only. 
27. “ Exceptionable sons, as the son of an unmarried 
“ damsel, a son of concealed origin, one: 
27. A passage of «c : : . : 
Visun’v, concern. received with a bride, and a son by a twice- 
aine eile “ married woman, share neither the funeral 
@bie sons, ennies (5 S a 3 2 O 
Eei nation. oblation, nor the estate.” This passage of 
Visuy’u{ merely denies the right of those 
sons to a quarter share, if there be legitimate issue: but, if 
there be no legitimate son or other preferable claimant, even 
the child of an unmarried woman and the rest of the adop- 
tive sons may succeed to the whole paternal estate, under 
the text before cited (§ 21.) 
28. “The legitimate son is the sole heir of his 
28. Menvallots “ father’s estate ; but, for the sake of inno- 
to adopted sons a “cence, he should give a maintenance to 
mere maintenance: «í the rest.”"§ This text of Mznu must be 


Annotations. 
But, in the Calpataru, Retnácara, Chintáman'i, &., that restrictive term. is 
wanting: Sa chatwtha-bhdga-bhdgé syat, instead of Chatuert'ha-bhéga-bhágé 
syád dattucah. : 

25. Sharers of e fourth part.) This reading is followed in the. Wadana- 
Périjtia, Viramitródaya, &c. Brt the Calpataru, Letnécara, and other compila- 
tions, read ‘a third part. Vide Jímu'Ta-Va HANA. UC. 10. § 13. 


*| BALA 4-BHATWA. + Subóđ'hiní and Párijáta. 

$ It is not found in the Institutes of Visun’u ; but is cited from that author in 
“the Medana-Parijita and Véiramitrédaya, as in this place. 

§ Mrnv, 9. 163 
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supposing theirin- Considered as applicable to a case, where 
Eeee the adopted sons (namely, the son given 
mate son. and the rest) are disobedient to the legiti- 


mate son, and devoid of good qualities. 


29. Here a special rule [different from Ca’rya’yawa’s*] 

29, He assi is propounded by the same author (Menu) 

Afthorasixth pat Yespecting the son of the wife: “Let the 

to the gon of the “legitimate son, when dividing the paternal 

yea ame A “heritage, give a sixth part, or a fifth, of the 

` “patrimony to the son of the wife.”t The 

cases must be thus discriminated: if disobedience and want 

of good qualities be united, then a sixth part should be allot- 
ted. But, if one only of those defects exist, a fifth part. 


30. Mex, having premised two sets of six sons, 
30. Two classes “eclares the first six tobe heirs andkinsmen; 
of sons are distin- and the last to be not heirs but kinsmen: 
guished by Menu: «The true legitimate issue, the son of a 
one inheriting from ee Mie a 
collaterals, and the wife, a son given, and one made by adop- 
other not. “ tion, a son of concealed origin, and one 
“rejected [by his parents,] are the six heirs and kinsmen. 
“ The son of an unmarried woman, the son of a pregnant 
“ bride, ason bought, a son by a twice-married woman, a son 
“self-civen, and a son by a S'údra woman, are six not heirs 
“but kinsmen,”t 


31. That must be expounded as signifying, that the 

y first six may take the heritage of their 

se ie aplanato father’s collateral kinsmen (sapin'd'as and 
samánődacas) if there be no nearer heir; 


Annotations. 


28. Applicable to a case where adopted sons (namely, the son given, §¢.) 
are disobedient.] Tt also relates to the damsel’s son and the rest : for they are 
declared entitled to food and raiment only, if there be legitimate issue; and 
that must be supposed to be founded on the same authority with this text: 
but Menu has himself propounded a fifth or a sixth part for the son of the 
wife, if there be legitimate issue.§  Véramitrédaya. i 

31. Lhe first siz may take the heritage of collateral kinsmen: .. . . notso 
the last siw.} he sense of the two passages is, that. if there be no nearer colla- 
teral kinsman, the first, six inherit the property; but not the six last. Subéd'hiné. 


= SRELI, 
t Ibid, 9 159.— 160. § Vide § 29 


* BA'LAM-BHAT T'A. + Mexr, 9. 164. 
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-~ but not so the last six However, consanguinity and the 
performance of the duty of offering libations of water and 
so forth, on account of relationship uear or remote, belong 
to both alike. 


32. It must be so expounded; for the mention of i 

Be given son in the following passage ys in- 

82. Confirmedby tended for any adopted or succedanevus 

a passage of MENU. r WE ja h 

son. “A given son must never claim the 

“family and estate of his aatural father. The funeral 

“ oblation. follows the family and estate: but of him, whe 
N e . = Q 32. 
“has given away his son, the obsequies fail.”* 


Annotations. 


However, consanguinity, fe.) Me'vua'srrui interprets the text of Ment 
as signifying that ‘the last six are neither heirs nor kinsmen? But that 
interpretation is censured by Cunuu'ca-piat'’a; and is supposed by the com- 
mentator on the Mitdeshara to be here purposely sonfuted. 


32. The mention of a given son is intended for aw; adopted con. The mean- 
ing, as here expressed, is this: the mention of a stu given is in this place 
intended to denote any succedaneous son. Consequently, since il appears from 
the text, that adopted sons have a right of inheritance; but, according to the 
opponent’s opinion, it appears from another passage, that they have not a right 
of suecession; it might be concluded from such a contradiction, that the pre- 
cepts have no authority : therefore, lest the text become futile, the interpretation, 
proposed by us, is to be preferred. Swbdd/hint. 


Of hin, who has given away his son, the obsequice fail-] This must be 
understood of the case where the giver has other male issue. Subdd’hint. 


Eut, if he have not, then even that son is competent to inherit his estate 
and to perform his obsequies; like the son of two fathers (Sect. 10 § 1): fora 
passage of S/a’ra'rapa directs, “Let the given son present oliations to his 
“ adoptive parent and to his natural father, on the anniversary of decease, and at 
“ Gayd, and ou other occasions; not, however, if there be other male issue.” 
This, indeed, can only occur where the natural father is bereib of issue after 
giving away his son: since, at the time of the gift, it is forbidden io part with 
an only son (§ 11.) Tn this manner is to be understood the cireur.stance of a 
given son, as son of Lwo fathers, conferring benefits on both, Ba’Lau-prar't’a, 


If either the natural parent or the adoptive father have no other male 
issue, the dwySmushydyan'a or son of two fathers shall present the funeral 
oblation to him and shai! take his estate: but not so,ii there be maleissue. If 
both have legitimate sons, he offers an oblation to neither, but takes the quar- 
ter of a share allotted to a legitimate son of his adoptive father. Vyavahéra- 
PIJAC RA, 


* Menu. 9. 142. 
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33. All, without exception, have a right of inheriting 
33. Sons of a ther father’s estate, for want of a prefer- 
descriptions may able son: since a subsequent passage (“ Not 
merit from the «í brothers, nor parents, but sons, are heirs 
“to the estate of the father,”*) purposely 
affirms the succession of all subsidiary sons other than the 
true iegitimate issue ; and the right of the legitimate son 
is propounded by a separate text (“The legitimate son is 
“the sole heir of his father’s estate ;’t) and the word “ heir” 
(ddyada) is frequently used to signify any successor other 
than a son. 


34. The variation which occurs in the institutes of 


| 34. Differences Vasisut’Ha and the rest, respecting some 
ìn theorderofenu- one in both sets, must be understood as 


ea fas inset founded on the difference of good and bad 


VASISHT'HA, &e. qualities. 


Annotations. 


33. The word “heir” js frequently used.] An instance is cited in the text. 
It is part ofa Passage, of which the sequel has not been found. The words are 
“let him compel the heirs to pay.” 

34. The variation which occurs in VASISHTHA, ğe.) Menu, declaring the 
appointed daughter equal to the legitimate son, includes her under legitimate 
issue,t and proceeds to define the remaining ten succedaneous sons. § But 
VASISHT'HA states the appointed daughter as third in rank;]|| which is a dis- 
agreement in the order of enumeration. The same must be understood of 
other institutes of law ;{ which are here omitted for fear of prolixity. How 
then is the succession of the next in order on failure of the preceding reton- 
cilable? The author proposes this difficulty with its solution. His notion of 
the mode of reconciling it is this: MENU, declaring that the first set of six sons 
by birth or adoption is competent to inherit frém collateral kinsmen on failure 
of neaver heirs, but not so the second set, aftetwards proceeds to deliver inci- 
dentally definitions of those various sons. It appears, therefore, to be a lsosa 
enumeration, and not one arranged with precision. Accordingly, MENU, in 
saying, “ Let the inferior in order take the heritage,’”** does not limit this very 
order, but intends one different in some respects: and the difference is relative 
to good and bad qualities, The same method must be used with the variations 
in other codes. Moreover, what is ordained by Ya'onyawatcya is consistent 
with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue, and consequently equal. The son of the wife, 
a son of hidden origin, the son of an unman ied damsel, and a son by a twice- 
married woman, being produced from the Lol the adoptive father or from 
a soil appertaining to him, have the preference before the son given and the 
rest. ‘Ihe son received with a bride, being produced from svil which the rdop- 


* MENU, 9. 185, t Vide§28. {f Menu, 9. 165. Ñ 
§ Ibid., 9. 166.—178, || Vastsur’na, 17.14. 


SI As VisHy’v, 15, 2.37, Na’repa, 18, 44.—45. DEVA LA, Qe. #* Mev. 9 234 
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35. But the assignment of the tenth place to the son 
35, Aud in oan appointed daughter, m GauTaMa’s 
GavraMa. text, is relative to one differing in tribe. 


36. The following passage of MENU, “ if, among seye- 

K X « yal brothers of the whole blood, one have a 
po Riess ee sy “son born, Menu pronounces them all 
rather than a “ fathers of male issue by means of that son; 
stranger or adis- js intended to forbid the adoption of others, 
tant relation. a 5 a 

if a brother’s son can possibly be adopted. 

Tt is not intended to declare him son of his uncle : for that 
is inconsistent with the subsequent text; “ brothers like- 
« wise and their sons, gentiles, cognates, &c.”T 


37. The fore- 37. The author next adds a restrictive 
going rulesof filia- clause by way of conclusion to what had 
tion are restricted Je 0 a7 : 
to persons of the been stated : “This law is propounded by 


same tribe. “me in regard to sons equal by class.” Ẹ 


38) Not) being 38. This maxim is applicable to sons 


applicablewhenthe alike by class, not to such as differ in 
rank differs. rank 


39. Here the damsel’s son, the son of hidden origin, 

39. Some adop- the son received with a bride, and a son 
tive sons are, by a twice-married woman, are deemed of 
however, included, Jike class, through their natural father, 


Annotations. 


tive father accepts for his own, 13 placed in the second set by the” authority of 
the text [or because the mother did not appertain to the adoptive father at 
the time when the child was begotten.§] The whole is therefore unexception- 
able. Subid’hint. : 
36. That is inconsistent with the subsequent teat.) It is incompatible with © 
a passage of YA'JNYAWALCYA declaratory of the nephew’s right of succession 
after brothers. For, if he be deemed a son, because all the brethren are pro- 
nounced fathers of male issue by means of the son of a brother, he ought to 
inherit before all other heirs, such as the father and the rest, [who are in that 
passage preferred to him.] Subéd hint. 
The principle of giving a preference to the nephew, as the nearest kins- 
man, in the selection of a person to be adopted, is carried much further by 
Nanpa-panpira in the Dattaca-mimdnsd : and, according to the doctrine there 
laid down, the choice should fall on the next nearest relation, if there b> no 
brother’s son; and on ‘a distant relation, in default of near kindred: but on a 
stratiger, only upon failure of all kin. Beasts). Slabs idin 
* Ment, 9 182 ~} Yalsnvawatcra, 2, 136, Vide infra. C. 2 Sect. 1. § l 
$t Thid., 2 134 2 BA LAM-BHATT'A 
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though not within but not in their own characters : for they 
the definition of ce sie s on ; 
BEDA are not within the definition of tribe and 


class. 


40. Since issue, procreated in the direct order of the 

do pase tribes, as the JL árd hávasiciu and the rest, 

isswe, of a mixed re comprehended under legitimate issue, it 

n A EE must be understood, that, on failure of these 

` also, the right of inheritance deveives on 
the son of the wife and the rest. 


41. But the son by a S'ádru wife, though legitimate, 

Ap one ote does not take the whole estate, even on 

Stidra’s son is res- tailure of other issue. Thus Menu says, 

trictedtoatenth,by « But, whether the man have sons, or have 

a passage er aR TOIS OS [by his wives of other classes,],no 

“ more than a tenth part must be given to the son of the 
“ S‘tdra.”* 


42. ‘ Whether he have sons,” whether he have male 

5 issue of a regenerate tribe ; “ or have no 

_ #2, Interpreta: Sons” or have no issue of such a tribe ; im 
tion of the text. arate ; f FA 

cither case, upon his demise, the son of the 


wife or other [adoptive son,] or any other kinsman fand 


Annotations. 


39. They are nol within the definition of tribe. Ltt LE JNYAWALCY A 
having described the origin and distinctions of the tribes and classes, [viz., the 
Múrd'hávasicta, Ambashthu, Nishada, Mahishyo, Ugra, and Caruna:) adds 
“This rule concerns the children of women lawfully married." Virumitródayr. 


Since these (viz., the damsel’s son and the rest) are bastards ; born either 
in fornication or adultery, their exclusion from class, tribe. &e., has been ordained 
M > iis 5 ‘ 4 F 
in the first book on religious observances. Subod’hini. 


41. No more than a tenth part.) Ls not this wrong? for it has becu declared. 
that tho S'údro’e son shall take a share in a distribution among sons of various 
tribes (Sect. 8. § 1); but it is here directed, that he shall have a tenth part. No: 
for the four shares of the Bráhman is sou, with three for the Ushkafriya’s child, 
make seven; and, with two for the Vais‘'yé’s offspring, make nine: adding 
that to one for the S’idra's son, the sum is ten. Thus there is no contradic- 
tion; for, in that instance also, his participation for a tenth part is ordained 
aud the whole is unexceptionable. Sibid!hius, 
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heir;| shall give to the S’édra’s son, no more than a tenth 
part of the father’s estate. 


43. The son of 
the Cshdtriya or 
Vais' yt wife inhe- 
Fits in default of 
Issue by a Bydh- 
man'i. 


43. Hence it appears, that the son of 
a Cshátriya or Vars'yá wife takes the whole 
of the property on failure of issue by 
women of equal class. : 


SECTION XIF 


Rights of a Son by a female Slave, in the case of a 


S'údra’s estate. 


1. Tue author next delivers a special rule concerning 


l. In the in- 
stance of a S'údra’s 
property, hisson by 
a female slave inhe- 
Frits or participates; 
coiformably to a 
passage of Y A'JNYA- 
WALCYA. 


the partition of a S'údræs goods. “Even a 
“ son begotten. bya Sádra ona female slave, 
“may take a share by the father’s choice. 
“ But, if the father be dead, the brethren 
“should make him partaker of the moiety 
“of ashare: and one, who has no brothers, 
“may inherit the whole property, in default 


“ of daughtcr’s sons.”* 


~~ 


2. Interpretation 
of the text. 


2 The son, begotten by a Sádra on a female slave, 


obtains a share by the father’s choice, or at 
his pleasure. But, after [the demise oft] 
the father, if there be sons of a wedded 


wife, let these brothers allow the son of the female slave 
to participate for half a share : that is, let them give him 
half {as much as is the amount of one brothers] allotment. 
However, should there be no sons of a wedded wife, the 


Annotations 


i3. Mence it appears. | 
(§ 41). BA'LAM-BHAT'T'A. y i 
1. “In defanlt of daughter's sons.”| Some interpret this ‘on failure of 


‘daughters, and in default of their sons.’ BA'LAM-BHAT'T'A. 


it so appears from the text of Menu above cited 


a -l 


t BA'LAM-BHAT I Ay 


#YAINYAWALCYA, 2. 134.—135. 
{ Subdd' hint and BA'LAM-WAATI'A 
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son of the female slave take the whole estate, provided 
there be no daughters of a wife, nor sons of daughters. 
But, if there be such, the son of the female slave partici- 
pates for half a share only. 


3. From the mention of a S'údra in this place, [it 


3. But the son 
ofa regenerate man 
by a female slave 
has a maintenance 
only. 


a simple maintenance. 


follows, that] the son begotten by a man of 
a regenerate tribe on a female slave, does 
not obtain a share even by the father's 
choice, nor the whole estate after his 
demise. But, if he be docile, he receives 


— 
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CHAPTER TI. 


> ——_—_98——___ 


Sy (Cada ON wae 


Right of the Widow to inherit the estate of one 


` 


: 


who leaves no male issue. 


ryn í 
il; [uar sons, principal and secondary, take 


1. The subject 
of collateral suc- 
cession is next 
considered. 


the heritage, has been shown. The 
order of succession among all [tribes 
and classes*] on failure of them, is next 
declared. 


2, “The wife, and the daughters also, both parents, 


2. Passage of 
Ya'INYAWALCYA on 
that subject. 


“brothers likewise, and their sons, gen- 
“tiles, cognates, a pupil, and a fellow- 
“student: on failure of the first among 


“ these, the next in order is indeed heir to the estate of one, 

“who departed for heaven leaving no male issue. This 
-| 33. 

“rule extends to all [persons and] classes.”; 


Annotations. 


2. ‘ Brothers likewise.”] This is understood by BA'LAM-BHAT'T'A as sig- 
nifving hoth brothers and sisters. 


“s And their sons. 


“| Ba'ram-puaT'T'a understands the daughters of bro- 


thers, as well as their sons. 


* Subél' hint 


+ Ibid.. &e, $ Ya/snvawatcya, 2. 136, 137. 
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3. He, who has no son of any among the twelve des- 
3. _ tatsrpreta- criptions above stated (C. 1. Sect. 11.) is 
tigin ie of a one having “no male issue.’ Ofa man, 
person, who leaves- thus leaving no male progeny, and going 
nomaleissue,isthe to heaven, or departing for another world, 
Sonne the heir, or successor, is that person, among 
enumerationin the such as have been here enumerated; (viz., 
feats the wife and the rest,) who is next in order, 
on failure of the first mentioned respectively. Such is the 
construction of the sentence. 
4. This rule, or order of succession, in the taking of 
4. The rule ig an Inheritance, must be understood as 
the same in all extending to all tribes, whether the Mird’- 
tribes and classes. — Aéyasicta and others in the direct series of 
the classes, or Stita and the rest in the inverse order ; and 
as comprehending the several classes, the sacerdotal and 
the rest. 
5. In the first place, the wife shares the estate. 
5. Thewidowis “ Wife” (patni) signifies a woman espoused 
first entitled tothe in lawful wedlock ; conformably with the 
TN T etymology of the term as implying a con- 
nexion with religious rites. 
6. Passages, of * 6. Vridd’ha-Mxnv also declares the 
Menv. ; widow’s right to the whole estate. ‘The 


Annotations. 


3. Such is the construction of the sentence.] The commentator Ba’tam- 
BHAT’T’A disapproves the reading which is here followed. ‘The difference is, 
however, immaterial. hay 4 

5. Conformably with the etymology.) A rule of grammar is cited in the 
text, viz., PA'N'INI, 4.1.35. ` , 

The author of the Subéd'hiné remarks, that the meaning of the gram- 
matical rule cited from Pa’n'tx1 is this: Patni ‘wife’ anomalously derived 
from. Pati ‘husband,’ is ‘employed when connexion with religious rites is 
indicated: for they are accomplished by her means, and the consequence 
accrues to him. ‘The purport is, that a woman, lawfully wedded, and no other, 
accomplishes religious ceremonies: and therefore one espoused in lawfal 
marriage is exclusively called a wife (patnt.) Although younger wives are 
not competent to assist at sacrifices or other religious rites, if an eldest wife 
exist, who is not disqualified; still, since the rest become competent in their 
turns, on failure of her, or even during her life, if she be afflicted with a last- 
ing malady or be degraded for misconduct, they possess a capacity for the per- 
formance of religious ceremonies: and here such capacity only is intended. 
Cr else marriage may be exclusively meant by religious rites: for offerings are 
made to deities at that ceremony; and such also `s a sacrifice or solemn rite. 
‘Thus likewise, a woman lawfully espoused, and no other, is a wife (patnt.) 
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widow of a childless man, keeping unsullied her husband’s 
bed, and persevering in religious observances, shall present 
his funeral oblation and obtain [his] entire share.”* Vrthad- 
whey. Visay’v likewise ordains it: “The wealth 
i “ of him, who leaves no male issue, goes to 
“his wife; on failure of her, it devolves on daughters; if 
“ there be none, it belongs to the father ; if he be dead, it 
‘“appertains to the mother.”t So’ does 
Ca’tya’yana : “ Let the widow succeed to 
“her husband’s wealth, provided she be chaste; and, in 
“ default of her, the daughter inherits if unmarried.{” And 
again, in another place: “The widow, being a woman of 
“honest family, or the daughters, or on failure of. them the 
“ father, or the mother, or the brother, or his sons, are pro- 
and Vrtuasrarr “‘ nounced to be the heirs of one who leaves 
concur in this. “no male issue.’§ Also Vrinaspati: ‘ Let 
“ the wife of a deceased man, who left no male issue, take 
“ his share, notwithstanding kinsmen, a father, a mother, or 
“ uterine brethren, be present.” 
7. Passages, adverse to the widow's claim, likewise 
> Other texte, Occur. Thus Na’repa has stated the suc- 
of a contrary im. cession of brothers, though a wife be 
port cited from living; and has directed the assignment of 
A'REDA, 2 ° tc 
a maintenance only to widows. “ Among 
“ brothers, if any one die without issue, or enter a religious 
* order, let the rest of the brethren divide his wealth, except 
“ the wife’s separate property. Let them allow a mainte- 
“ nance to his women for life, provided these preserve 
“ unsullied the bed of their lord. But, if they behave other- 
“ wise, the brethren may resume that 
“ allowance.”|| Merxu propounds the succes- 
sion of the father, or of the brother, to the estate of -one 
who has no male offspring: “ Of him, who leaves no son, 
“ the father shall take the inheritance, or the brothers.” He 
likewise states the mother’s right to the succession, as well 
as the paternal grandmother’s: “Of a son dying childless, 
“ the mother shall take the estate: and, the mother also being 
“dead, the father’s mother shall take the 


“heritage.”** S’anc’naalsodeclaresthesuc- 


* See a note on this passage in Jimuta-va'HANA, Ch. 11. Sect. 1. § 7. 
+ Visuy’v, 17. 4.—7. t Vide infra. Sect. 2. § 2. 
§ Tn the Viramitréitaya, this is cited as the text of a different author; but the com- 
mentator on the Mitúcshara treats it as a further passage from the author before cited. 
|! Na‘’rEva, 13. 25 26. q Menvu,9.185. Vide Sect 4 §1 
“* Suid 4 217 Vide Sect. 1 § 2 & Sect 5.82 


CA'TYA'YANA, 


MENU, 


S’anc'na, 
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cessive rights of brothers, and of both parents, and iastly, of 
the eldest wife: “The wealth of a man, who departs for 
“ heaven, leaving no male issue, goes to his brothers. If there 
“be none, his father and mother take it : or his eldest wife.” 
Ca’tya’YAna too says, “ If a man die sepa- 
“rate from his co-heirs, let his father take 
“the property on failure of male issue ; or successively the 
“brother, or the mother, or the father’s mother.” 


and CA'TYA'YANA. 


8. The application of these and other contradictory 
8. D'ira’nr’s'- passages is thus explained by D’na/rz’s’- 
waka’s mode of re- WARA : ‘The rule, deduced from the texts 
ropan B, ihe con- “fof Ya’snyawatcya, &c.*], that the wife 
The rule for the ‘Shall take the estate, regards the widow of 
a oE encage Son ‘a separated brother : and that, provided 
of a separated bro- ‘ She be solicitous of authority for raising up 
ther seekingtoraise ‘issue to her husband. Whence is it infer- 
upolispringtohim. < red, that a widow succeeds to the estate, 
“provided she seek permission for raising up issue, but not 
‘independently of this consideration ? From the text above 
cited, “Of him, who leaves no son, the father shall take 
“the inheritance ;”t and other similar passages [as Na’REDA’s, 
&e.{] For here g rule of adjustment and a reason for it 
must be sought; but there is none other. Besides, it is 
confirmed*by a passage of Gautama: “ Let 
“kinsmen allied by the funeral oblation, 
“by family name, and by descent from the 
“same patriarch, share the heritage ; or the widow of a 
“childless man, if she.seek to raise up offspring to him.”§ 


This is confirm- 
ed by Gautama. 


Annotations. 


8. And other contradictory passages.) Alluding to the texts of GAUTAMA 
and De’vata subsequently quoted. BA'LAM-BRHAT'T'A. 
The rule deduced from the texts.) From those of Ya'snyawaucya (§ 2.), 
Vridd'ha-Menv, Visun'v, CA'TYA'YANA, and VRĪHASPATI (§ 6.) Subdd'hini, &e. 
“If she seek . . . . offspring.”] The particle (vd.) is understood by the 
author, by whom the passage is here cited, in the conditional sense, as appears 
from the interpretation of the text in the next paragraph (§ 9.); according to 
the remark of the commentators on the Mitdcshara. But the scholiast of 
Gautama takes it in its usual disjunctive sense: and the text is differently - 
interpreted by the author of the Mitácshara himself (§ 18.) 
* Subdd/hint. + Menu, 9.185. Vide supra. § 7. 
t BA'LAM-BHATTA. § GavTams, 28. 19.—-20 Vide infra. § 18 
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9. ‘The meaning of the text is this: persons, connect- 
‘ed by a common oblation, by race, or by 
gia pee ‘descent from a patriarch, share the effects 
‘ of one who.leaves no issue: or his widow 
‘ takes the estate, provided she seek progeny.’ 
10. ‘Menu likewise shows by. the following passage, 
10. Confirmed | that, when a brother dies possessed of 
by passages of ‘separate property, the wife’s claim to the 
Pae ase th ‘ effects isin right of progeny, and not in any 
goes ta the con ‘Other manner. “He, who keeps the estate 
borne by the ‘of his brother and maintains the widow, 
wre’ <“ must, if he raise up issue to his brother, 
‘“ deliver the estate to the son.’”* So, in the case of undivid- 
ed property likewise, the same author says, “Should a 
younger brother have begotten a son on the wife of his elder 
“brother, the division must then be made equally: thus is 
“ the law settled.” 
11. ‘Vasisur’na also, forbidding an appointment to 
tL Vastu, Tese UP issue to the husband, if sought 
also hints, that the {rom a covetous motive (“ An appointment 
widow’s succession ‘‘‘ shall not be through covetousness ;’f) 
ie in contempla- < thereby intimates, that the widow's succes- 
‘sion to the estate is M right of such an 
“appointment, and not otherwise.’ 
12. ‘ But, if authority for that purpose have not been 
12. Else shehas  'eceived, the widow is entitled to a main- 
a maintenance ‘tenance only ; by the text of NA'REDA : 
a) to <“ Tet them allow a maintenance to his 
j <“ women for life.’ ”§ 
13. A passage 13. ‘The same (it is pretended) will 
of Ya'ssyawarcya, ‘he subsequently declared by the contem- 


Annotations. 


10. “Must... . deliver the estate to the son] It is thes shown, that a 
separated brother is meant; else, if there had been no partition, he could not 
have separate property. In the text subseyuently cited, it appears from the 
direction for making the division equally, that the case of an unseparated 
co-heir is intended. Since there could be no partition, if he were already sepa- 
rated. Subdd'hini. 

11. The widows succession is in right of such an appointment.| A widow, 
who has accepted authority for raising up issue to her husband, has the right 
of succession to his estate; but no other widow has so. Véramitrédaya. 

13. The same (it is pretended) will be declared.) Here the particle cila. 
indicates disapprobation; as in the example, ‘Ah ! wilt thon [presume to` 
* Menu, 9. 146. + bid., 9. 120. 

+ VASISHT'HA;, 17. 48. $ No’repa, 13, 26. Vide supra. § 7. 
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supposed tomas plative saint: “ And their childless wives, 
3 conducting themselves aright, must be 

“ supported ; but such, as are unchastc, should be expel: 

“led ; and so, indeed, should those who are perverse.” * 


14. ‘Moreover, since the wealth of a regenerate man 
HMA Se JMO fis designed for religious uses, the succes- 
inapt to inherit ‘Silou of women to such property is unfit ; 
wealth, since it is ‘ because they are not competent to the per- 
designed for reli- < formance of religious rites. Accordingly, it 
he ‘has beendeclared bysome author, “Wealth 
<“ was produced for the sake of solemn sacrifices : and they, 
<« who are incompetent to the celebration of those rites, do 
‘« not participate in the property, but are all entitled to food 
‘and raiment:” “ Riches were ordained for sacrifices. There- 
‘« fore they should be allotted to persons who are concerned 
‘« with religious duties ; and not be assigned to women, to 
‘« fools, and to people neglectful of holy obligations.” ’ 


15. That is wrong: for authority to raise up issuc to 

15. Dua'rn's'. the husband is neither specified in the text, 
wara’s argument (‘The wife and the daughters also, &e.”T) 
($8.—I4) refuted. norisit suggested by the premises. Besides, 
it may be here asked ; is the appointment to raise up 
issue a reason for the widow’s succession to the property ? 
or is the issue, borne by her, the cause of her succession ? 
Tf the appointment alone be the reason, it follows, that she 
has a right to the estate, without having borne a son ; and 
the right of the son subsequently produced [by means of 
the appointmentt] does not ensue. But, if the offspring be 


Annotations. 


fight.’ For this passage of YA'JNYAWALCYA will be expounded in a different 
sense. So the expression ‘by some author’ (§ 14.) is intended as an indication 
of disrespect. Hence the insertion of the passage so cited, in this argument 
does not imply an acknowledgment of it as original and genuine. Subéd hint. 


14. It has been declared by some author.] The passage here cited is not 
considered, as authentic; and no authority is shown for that and the following 
text, BAʻLAM-BHAT'T'A. 


15. And the right of the son subsequently produced does not ensue.) Which 
is inconsistent with the enunciation of his right of succession, as one of the 
twelve descriptions of sons, preferably to the widow and other heirs, Subdd/hint 
and Ba’LAM-BHAT'T’A. 


= YA'INYAWALCYA; 2. 143. HSSE t Bara 


M-BHAT’? A. 
4a.) 
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the sole cause jot her claim,*] the wife should not be recit- 
ed as a successor: since, in that case, the son alone has a 
tight to the goods. 


16. But, it is said, women have a title to property, 
16. His objec. either through the husband, or through the 
tions obviated. sen, and not otherwise, That is wrong: 
for it is inconsistent with the followisg text and other sinila- 
passages. “ What was given before the nuptial fire, what 
“was presented in the bridal procession, what has been 
“given in token of affection, what has been received by 
“the woman from her brother, her mother, or her father, are 
“denominated the sixfold property of a woman.”+ 


17 Besides, the widow aad the daughters are an- 
17. An incon. DOUnced as successors (§ 2), on failure of 
sistency in his in- Sons of all deseriptions. Now by here 
Rea ae affirming the right of a widow, who has 
Ci, been appointed to raise up issue, the right 
of her son to succeed to the estate is virtually affirmed. 
But that had been already declared: and theretore the 
wife ought not to be mentioned under the head [of succes- 
sion. to the estatet] of one who leaves no mate issue. 


18. But, it is alleged, the right of a widow, who is 

‘ . authorized to raise up issue te her husband, 

nivin oe expla is deduced from the text of GAUTAMA: 
tama’s text (§ 8.) “Let kinsmen allied by the funeral obla- 
Peres to beerro~ +“ tion, by family name, and by descent from 
Bs “the same patriarch, share the heritage ; or 
“the widow of a childless man : and she may either [remain 
“ chaste, or may] seek offspring.”$ This too is erroneous : for 


Annotations, 


16. That is wrong: for it is inconsistent with ihe following text] Admit- 
ting the restriction, that women obtain propérty through their husbands or 
sons only, still that restriction does not hold good universally, since women’s 
right of property is declared in other instances. Subdd'hint. 

17. The wife ought not to be mentioned.| She ought not to he berg men- 
tioned, lest it should be thought a' vain repetition. Subhéd'hint. 


# Ba'LaAM-BHAT'T’a, + Menu, 9. 194. $ Ba’tam-enar'i’a. 
§ Vide § 8. The text is here translated according to the commentator’s interpre- 
tation. 
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_ The right énter- the sense, which is there expressed, is not 
Dretattonot it <if she seek to obtain offspring, she may 
Ñ ‘take the goods ef one who left no issue y 
but ‘persons allied by the funeral oblatien, by family name, 
“and by descent from the same patriarch, share the effects 
‘ of cne who leaves no issue ; or his widow takes his estate - 
‘and she may either seek to obtain progeny, er may 
‘remain chaste.’ This is an instruction to her, in regard te 
her duty. For the particle (vá) ‘or, denoting an alter- 
vative, does not convey the sense ef ‘if’ Besides it is fit, 
Achaste widow's that a chaste woman should succeed ts the 
succession is eï- estate, rather than one appointed te raise 
Pro ganed; up issue, reprobated as this practice is in 
the law as well as in popular epinion. The succession of 
a haste widow is expressly declared. “The widow of a 
“childless man, keeping unsullied her husband’s bed, and 
‘* persevering in religious ébservances, shall present his fune- 
“ral oblation and ebtain his entire share.”* And anantho- 
and an appoint. lity to raise Up issue is as expressly con- 
ment to raise up demned by Menu: “ By regenerate men 
issueis condemned. « ng widow must be authorized to conceive 
“by any other; for they, who authorize her to conceive. 
“ by another, violate the primeval law,” 
19. But the text of Vasiser’r,, “ An appointment 
; “ shall not be through covetousness 3777 must 
101) Eeoperain ; interpreted: ‘if the husband die 
terpretation of the ‚ke thus interpreted: ‘i mio 
text of Vasisut’ta < either unseparated frem his co-parceners or 
S t re-united with them, she has not a right te 


Aimotaftons. 


28. She iney either sevk to obtain progeny. | Phe author proposes tre 
modes of conduct for a woman whose husband is deceased. One is, that she* 
should seek offspring, or endeavour to obtain male issuc under an authority 
for that purpose. ‘The term vå (either, or,) in this place, docs not signify ‘if; 
but indicates an alternative, and that implies an opposite case; and the oppo- 
site case is the second mode of conduct, which, though net expressly _ stated 
in the text, must, by force of the particle ed in its usual disjunctive aecepta- 
tion, be epposite to the desire of obtainins progeny by meaus of an appoint- 
ment to raise up issue: and this is consct, iently determined to be the duty of 
chastity., ‘The meaning, therefore, is this: two modes of conduct are here pres- 
eribed; cither she must, seck male issue by means cf an appointment for that 
purpose, or she must remain chaste. Subod/ hint. 


* Ville § 6 t Menr, 2 Gf, Vide C. 1. Sect, 16. $8 


t Wide $ wl 
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‘the succession ; and therefore an appointment to raise up 
‘issue must not be accepted for the sake of securing the 
“succession to her offspring.’ 
20. As for the text of N.v’reva,. “ Let them allow a 
20. Andof the “maintenance to his women for life ;”* since 
passage of Na'rena re-union of parceners had been premiséd. (in 
($ 12) a former text, viz., “ The shares of re-united 
“brethren are considered to be exclusively theirs ;"+) 1¢ must. 
be meant to assign only a maintenance to their childless 
widows. Nor is tautology to be objected to that passage, 
the intermediate text being relative to re-united parceners 
(“ Among brothers, if any one die without issue, &e.”{) For 
women’s separate property is exempted from partition by 
this explanation of what had been before said ; and a mere 
maintenance for the widow is at the same time ordained. 


DE e SAREN, 21. The passage, which has been cited, 
Ywlixyawatcya ‘ Lheir childless wives, conducting them- 
(§ 13.) also willbe ‘selves aright, must be supported 78 will 


Sear Hadi be subsequently shown to intend the wife of 


an impotent man and so forth.|| 


22, As for the argument, that the wealth of a re- 
22. Dua‘re's'- generate man is designed for religious 
Waras argument uses; and that a woman’s succession to such 


Annotations. 


19. Therefore an appointment ... . must not be accepted.| Considering 
that she has not herself a right to the estate, she ought not to seek an autho- 
rity for raising up issue, from covetousness, with the view that the wealth may 
go to her progeny, as it cannot belong to herself. Swbéd'hint. 


20. Nor is tautology to be objected.| On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the 
two several passages convey two distinct meanings, namely, that the women’s 
separate property is not to be divided; and that a maintenance only is to be 
granted to them. What had been before said, is not all which is afterwards 
declared; that it should be charged with tautology. The text- “ Among 
“brothers, if any one die without issue,” is an explanation of the preceding one 
(“The shares of re-united brethren are considered to be exclusively theirs.”) 
The close of it, “ except the wife’s separate property,” is a declaration of her 
property being indivisible; and the subsequent passage (“Let them allow a” 
‘a maintenance to his women for life”) contains a separate injunction. Ba’uam- 
BUAT'T’A, 3 


* Na’repa, 13.26. Vide § 12. + Ibid., 12. 24. 
+ Ibid., 18.25 See Jimu’ra-va'nawa. Cb. 11. Sect. 1. § 48. 
§ Vide supra, § 13. : Vide Sect. 10. § 15. 
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of women’s inapt- property is unfit, because she is not com- 
nesstoinherit ($14), Spee eal ~j : 
saree petent to the performance of religious rites ; 
that is wrong : for, if every thing, which is 
wealth, be intended for sacrificial purposes, then charitable 
donations, burnt offerin gs, and similar matters, must remain 
unriccomplished. . Or, if it be alleged, that the applicableness 
ot wealth to those uses is uncontradicted, since sacrifice here 
signifies religious duty in general; and charitable dona- 
tions, burnt offerings and the rest are acts of religious duty : 
still other purposes of opulence and gratification, which 
are to be effected by means of wealth, must remain unac- 
Ït is sbown tobe COMplished ; and, if that be the case, there 
meconsistent with ls an inconsistency in the following passages 
Pees of Ya- of Ya’syyawaucya, Gautama, and Menv. 
K S “Neglect not religious duty, wealth, or 
ENEA, “ pleasure, in their proper season.”* “To 
“‘ the utmost of his power, a man should not let morning, 
“noon, or evening, be fruitless, in respect of virtue, wealth, 
“and pleasure. >} “The organs cannot 
“ so effectually be restrained by avoiding 
“ their gratification, as by constant knowledge [of the ills 
“incident to sensual pleasure.”t] 
23. Besides, if wealth be designed for sacrificial uses, 
23. And is in. the argument would be reversed, by which 
compatible with it is shown, that the careful preservation 


and MENU. 


Annotations. 


5 22. Sacrifice here signifies religious duty in general.) i The relinquishment 
of a thing, with the view to its appertaining to a deity, is w sacrifice (ydga) 
or consccraticn of the thing, The same design, terminated by casting the 
thing into the flames, is a Buti offering (kóma) or holocaust. The conferriug 
of property on another by annulling a previous right, is a gift (dána) or 
donation. Such is the difference between sacrifice, burnt offering, arid donation. 
Subd hini. iy hy 
“ Tu their proper scason.?] This part of the text was wanting in the quota- 
tion of it, as here exhibited: but the passage, as 1t 1s read in its proper place, 
by the Mitéeshara, Arara'rca, and the Dipucalicé, contains the words swace 
edilé ‘in their proper season.’ 
23. The argument would be reversed.) The reasoning here alluded to 
occurs in the Mimansi; and is the 12th topic of the 4th section of the 3rd 
. chapter. The passage of the Véda, which is there examined, and the initial 
words of which are quoted in the text, enjoins the careful preservation of 


* Ya'onyawacera, 1. 115. + Not fonnd in Cavrasa’s instituits. 
t Mest, 2. 96, partially quoted in this place 


« 
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thereasoningofthe Of gold [inculeated by a passage of the 
Mimensa Véde*) “Let poid be preserved,” is in- 
tended nof for religious ends, but for human purposes. 
2. Moreover, if the word sacrifice import religious 
duty in general, the succession of women 
E M Ne ie to estates is most proper, since they are 
thoughwealshwere competent to the performance of aus- 
designed for reli- cious and conservatory acts [as the making 


gious uscs. D i 
F of a pool or a garden, &e.t] 


25, The text of Na’repa, which declares the depend- 

os.) miata ONS of women, (“A woman has no righi 

heid in thraldom, ‘* $6 independence,”}) is not incompatible 

they are capable of with their acceptance of property ; even 
R admitting their thraldom. 


26. How then are the passages before cited (** Wealth 
Salonta i; “was produced for the sake ef solemn 
265) Right in=— 7. Foyer ils nb Duty 2 a 

terpretation of pas- sacrifices, &c.’§) to be understood? The 
sages before cited answer is, wealth, which was obtained [in 
Shen charity||] for the express, purpose of defray- 
ing sacrifices, must be appropriated exclusively to that use 
even by sons and other successors. The text intends that : 
for the following passage declares it to be ar offence [to act 
otherwise,] without any distinction in respect of sons and 
successors, “ He, who, having received articles for a sacri- 
“ fice, disposes not of them for that purpose, shall become x 
“ kite or a crow. @] 

27. It is said by Ca’tya’yana, “ Heirless property 
27, A passage “ goes to the king, deducting, however, a 

of Oa’tya’yavaas- “subsistence for the females as well as 
signs a subsistence «č the funeral charges - but the goods 


Annotations. 


gold, lest it lose its brightness and be tarnished. The question, raised on it, 
is, whether the observance of the precept be essential tọ the efficacy of savri- 
fice, or serve only a humun purpose; and the result of the reasoning is, that 
the precept affects the person, and not the eserifice. This reasoning is consi- 
dered by the anthor to be incompatible with the notion, that wealth iz intended 
solely for sacrificial uses. 


s Ba’ LAM-BHAT'TA. + Ibid. ; } t Ni'rÉpa, 12. 31. 
§ Vide § 14. ; l BA'LAM-BHAT' T'A. X 
@ This isa passage of Menu according to Ba‘naw-Buar's’a; and a toxtof the 


same import, but expressed in other worda, occurs in his institutes, 1t, 25. 
4 \ 


asker. L ON INHERITANCE. 335 


is Rate A i belonging- to a venerable priest, let 
to the king for want him bestow on venerable Priests.” 
of heirs. “ Heirless property,” or wealth which is 
without an heir to succeed to it, “goes to the king,” 
becomes the property of the sovereign; “ deducting, how- 
_, tuterpretation of “ever, a subsistence for the females as wel? 
the text “as the funeral charges :” that is, excludine 
or getting apart a sufficiency for the food and raiment of the 
women, and.as much as may be requisite for the funerai 
repasts and other obsequies in honour of the date owner, 
the residue gocs to the king. Sueh is the construction of 
the text. An exception is added: “but the goods 
“belonging to a venerable priest,” deducting, however, a 
subsistence for the females as well as the charges of 
obsequies, ‘let him bestow on a venerable priest.’ 

28. This relates to women kept in concubinage: for 
the term employed is “females” (yOshid, ) 


£8. Tb relates to a) eas ; 5 
The text of Na’repa likewise relates to 


concubines; and so 

Se 7 similar text concubines ; since the word there used is 

Ol INA EEDA. z z > 
7 “women” (strij) “ Except the wealth of a 


“ Brahman'a [property goes to the king on failure of heirs.] 
“ Buta kine, who is attentive to the obligations of duty, 
“ should give a maintenance to the women of such persons. 
“ Ths law of inheritance bas been thus declared.”* 

AE NAR tate _ 25. But since the term “ wife” (patni) 
(§2)thowife'sricht 1S here employed, (§ 2.) the succession of a 
o succession is de- wedded wife, who is chaste, is not inconsist- 
sh aaa ent with those passages. 

30. Therefore the right interpretation is this: when a 

30. If herhus- man, who was separated from his co-heirs 
“and was separat- and not re-united with them, dies Jeaving ne 


Annotations. 


27. “Tet hiin bestow on venerable priests” ++ ‘let him bestow ona vena 
“able priest”) The commentator, Ba‘LAM-BHAT'T'A, considers as a variation in 
the reading of the text, the subsequent interpretation of it, ‘let him bestow 
‘ona venerable priest: s'vctriydyopapadayet in place of s'rótriyébhyas tad 
arpayčí, He remarks, however, that the singular number is used generically, 

28. The text... . relates to concubines.] Or to twice-married women and 
others not considered as wives espoused in lawful wedlock. DA'LAM-BHAT'I'A. 


Naena, U8, it — A3 
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cdfromhisco-licirs male issue, his widow [if chaste*] takes the 
and not re-united. LH 3 = Nie sare Nal 

estate in the first instance. For partition hac 
beenpremised ; andre-union will be subsequently considered. 


31. It must be understood, that the explanation, pro- 
31. Siuicanv's posed by S’ricara and others, restric.ing 
opinion refated. [the widow’s succession] to the case ot a 
He ERRER, vba small property, is refuted by this [following 
to be restricted to atgument.t] If there be legitimate sous, 
the case of asmall if is provided, whether partition be made 
a in the owner's life-time or after his decease, 
that the wife shall take a share equal to the son's. “ If 
“ he make the allotments equal. his wives must be rendered 
“But she takes a“ pavtakers of like portions.”{ And again : 
sharethoushthere ‘ Of heirs dividing after the death of the 
De goat “ father, let'the mother also take an equal 
“ share.”§ Such being the case, itis a mere error to say, 
that the wife takes nothing but a subsistence from the wealth 
of her husband, who died leaving no male issue. 


32. But it is argued, that, under the terms of the 
Re chagees ann textsabove cited, (“his wives must be ren- 
take merely enough “ dered partakers of hke portions ai and “let 
forher subsistence. « the mother also take an equal share ;”) a 
woman takes wealth sufficient only ter her maintenance. 
That is wrong: for the woyds “share” or “ portion,” and 
“equal” or “like,” might consequently be deemed wn- 
meaning. 


Annotations. 


3]. Jt isa mere error to sty that the wife takes nothing but a subsistence. | 
if the wife share a portion equal to that of a son, not an allotment sufficient 
only for her support both when the husband is living, and after his decease, 
though sons exist; more especially should it be affirmed, that she obtains the 
whole wealth of her husband, who leaves no male issue: sad thus, since the 
widow’s snecession to the whole estate is established by reasoning @ fortiori. 
the assertion, that she obtains no more than food and raiment, is erroneous. 
Besides, since the wife’s participation with a son, who is entitled to take a 
share of the estate, or, if there be no other son, the whole of it, has been ex- 
pressly ordained, it is fib that she shonld, on failure of male issue, take the 
wealth of her childless husband being separate from his co-heirs, Subód'hini. 

82. For the words “ share” and “ equal” might consequently be deemed un- 
wscaning.|° These terms re commonly employed to signify ‘ portion’ and 


* Ba’naM-vivT va + Thid + UY Soot 2.88 §C 1. Sect.7 81, 


SECT. [. ON INHERITANCE. 337 


33. Or suppose, that, if the wealth be great, she takes 
IRE aiin precisely enough for her subsistence ç but, 
istenceiftheastate: if small, she receives a share equal to that 
SAREE OO E, son. This again is wrong: for varias 
; leness m the precept must be the con- 

sequence. Thus, if _the estate be considerable, the texts 
above cited, (“his wives must be rendered partakers of like 
portions ;” and “let the mother also take an equal share ;”) 
assisted by another passage [ Let them allow a mainte: 
nance to his women for life >’ § 12.*] suggest an allotment 
adapted for bare Support. But, if the estate be inconsider- 
abley the same passages indicate the assionment of a share 

equal to a son’s, y 

34. Thus, in the instance of the Chaturmdsya sacrifi- 

au, A haai Ses zm the disquisition [of the Mimansd] on 
illustrated by rea- the passage dwayóh pran’ayanti st where 
soning quotedfrom jf, is Maintained by the opponent, that the - 


the Minansé. S BAFE 
rules for the preparation of the sacrificial 

Annotations. 
they 


adv Fur ey} i ip < =p . : z 
‘ parity.” By abandoning their own signification without sufficient cause, 
would appear unmeaning. Subód hini. 


23.. Variableness in the precept must be the consequence.] If the passages 
above cited (§ 31.), assisted by another passage (§ 12.). ordain the widow's 
receipt of asufiiciency for her support, at the time of making a partition with the 
sons, whether her husband, who was Wealthy, be then “alive or dead; but 
ordain her taking ofa share equal to that of a son, if her husband possess little 
property; then a single sentence, once uttered, is in one case dependent [on a 
different passage, for ils imterpretation,} and not so in another instance. Con- 
sequently, since it does not retain an uniform import, there is variableness in 
the precept. Subd@hint. 


34. Tn the instance of the Chaturmdsya sacrifices.) These are four sacri- 
fices performed on successive days, according to some authorities; but in the 
months of A’shédha, Cdrtiea and P’hdlguna, according to others. They are 
severally denominated Vais'wédéva, Varun'a-praghdésa, S'écaméd/ha and S’uné- 
sirtya. The oblations consist of roasted cakes (puróđď'ása); and, at the second 
of them, two figures of sheep made of ground rice. The cakes are prepared 
iw the usual manner, consisting of ground rice, kneaded with hot water, and 
formed into lumps of the shape of a tortoise: these are roasted on a specified 
number of potsherds (capdla) placed in a circular hole, which contains one of 
the three consecrated fires perpetually maintained hy devout Bréhman'as. 


Tn the disquisition on the passage dwayéh pran’ayanti.] Part of a passage 


of the Véda, which is the subject of a disquisition in the Mimansá, and which 
gives name to it. ` This is the ninth (or, according to one mode of cotnting, 


taia A os ha 
* Subdd' hint and BA'LAM-BHAT'I'A. + Mimansé, 7. 3 9 
[5 
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fire at the Sóma-yága extend to these sacrifices ; in conse- 
quence of which the injunction not to construct a northern 
altar (uttara-védi) atthe Vais wédéva and S'umdsiriya sacri- 
fices. must be understood as a prohibition of such altar ; 
{which should else be constructed at those sacrifices, agat a 
Soma-yaga :| but it is answered by an advocate for the right 
opinion, that it is not a prohibition of that altar as suggested 
by extending to these sacrifices the rules for preparing tke 
sacrificial fire at the Séma-ydga, but an exception to the 
express rule “prepare an uttara-védi at this sacrifice, [viz., 
at the Chdturmdsya :”| itis urged in reply by the opponent, 
that variableness in the precept must follow, since the Same 
precept thus authorizes the occasional construction of the 
altar, with reference to a prohibition of it, at the first and 
last of the [four] periods of sacrifice, and commands the con- 
struction of it at the two middle periods, independently of 
any other maxim: but it is finally shown as the right doc- 
trine, for the very purpose of obviating the objection of 
variableness in the precept, that the prohibition of the altar 
at the first and last of the periods of sacrifice is a recital of 
a constant rule ; and that the injunction, ‘prepare the 
uttara-védi at this sacrifice,” commands its construction at 
the two middle periods (namely, the Varun'a-praghdsa and 
S’écuméd/ha) with a due regard to that explanatory recital. 


35. As for the doctrine, that, from the text of Menu 
35. Another (“ Of him, who leaves no son; the father 
exposition of the “ shall take the inheritance, or the bro- 


Annotations. 


the seventh) topic in the third section of Jaiurni’s seventh chapter. See 
Jimu'ta-va'Hana. Ch. 11. Sect. 5. 


Since the same precept authorizes the occasional construction of the altar.} 
Since one precept commands it at a Chaturmdsya sacrifice, and another forbids 
it at two of the periods of that sacrifice; the injunction, contrasted with the 
prohibition, seems to imply an option in this case: but, not being contrasted 
with any other rule, it becomes a cogent precept in the instance of the two 
other periods : and thus the rule, being cogent in one case aud not in the other. 


is variable in its import and effect. 
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aa of Mese “ thers,”*) as well as from that of S’ano’HA 
S’anc’Ha, and ‘ 
Na‘repa proposed. (“‘ The wealth of a man, who departs for 
“heaven, leaving no male issue, goes to 
“his brothers. If there be none, his father and mother 
“take it : or his eldest wife.”+) The succession of brothers, to 
the estate of one who leaves no male issue, is deduced ; 
and that a wife obtains a sufficiency for her support, under 
the text, “ Let them allow a maintenance to his women for 
life :”{ this being determined, if a rich man die, leaving no 
male issue, the wife takes as ‘much as is adequate to her 
subsistence, and the brethren take the rest; but, if the 
estate be barely enough for the support of the widow, or 
less than enough, this text (“The wife and the daughters 
also ;”§) is propounded, on. the controverted question whe- 
ther the widow or the brothers inherit, to show, that the 
ee bela first claim prevails. This opinion the rever- 
by  Vis'warv’ps, end teacher does not tolerate: for he inter- 
who interprets prets the text, “Of him who leaves no 
SEM StH text “son, the father shall take the inheritance, 
eg “or the brothers ;”|| as not relating to the 
order of succession, since it declares an alternative ; but as 
intended merely to show the competency for inheriting, and 
as applicable when the preferable claimants, the widow and 
and that of the rest, fail. The text of S’anc’HA too 
S'anc’na (§ 7.) relates to a re-united brother. 


36. Besides, it does not appear either from this 

36. The passage Passage [of Ya’snyawaLeyaG]] or from the 
of Yalsxyawarcya context, that it is relative to an inconsider- 
cannot he taken as able estate. If the concluding sentence, 


Annotations. 


35. On the controverted question whether the widow or the brothers inherit. ; 
Whether the widow inherits, as provided by Na‘repa; or the brothers succeed 
conformably with the texts of Mexu and S’anc’Ha- BA'LAM-BHAT'T'A. 


This opinion the reverend teacher does not tolerate.] Meaning Vis’ Wwaru'ra. 
Subéd'hint and BA'LAM-BHAT'T'A. 

The text of S'axclua relates to a re-united brother.) Tt relates to the case of 
a brother, who, after separation, becomes associated with his co-heirs, from 
affection or any other motive. Srhod/ hin. 
* Vide § 7. + Ibid t Na’REDA. Vide § 7 
$ Ya'uNvawatcra, Vide§2 v Manu. Vide &7. © Subsdiin’ 
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relating to a small 
estate in one in- 
stance; since it 
must relate to 
wealth generally in 
another case. 


THE MITACSHARA CHAP. 11. 
“On the failure of the first among these, 
“the next in order is heir ;* be restricted 
to the case of a small property, by refer- 
ence to another passage, in two instances 
(of the widow and of the daughters,) but 


relate to wealth generally in the other Instances | (of che 
father ane the rest,) the consequent defect of variableness 
in the precept ($ 33.) affects this interpretation. 


37. 


37. It appears 
from a passage of 
Ha/ri’ra, that a 
widow, suspected 
of incontinency, 
has a maintenance 
only ; but other- 
wise inherits the 
whole property. 


“Tf a woman, becoming a widow in her youth, 


“be headstrong, a maintenance must in 
“that case be given to her for the support 
“of life.’*t This passage of Ha/rr’ra is 
intended for a denial of the right of a 
widow suspected of incontinency, to take | 
the whole estate. From this very passage 
[of Ha’niraf], it appears that a widow, not 


suspected of misconduct, has a right to 
take the whole property. 


38. With the same view, SN Bl has suid i Or ae 
: eldest wife.” (§ 7.) Bemg eldest by goo 
p Sad an eati qualities, and a supposed likely to be 
sage of S/anc’HA guilty of incontinency, she takes the whole 
Bir) wealth ; and, like a mother, maintains any 
other headstrong wife [of her husband.] Thus all is unex- 
ceptionable. 

39. Therefore it is a settled rule, that a wedded wife, 
being chaste, takes the whole estate of a 
man, who, being separated from his co-heirs 
and not subsequently re-united with them, dies leaving no 
male issue. 


39. Conclusion. 


~y i BEN . ye 5 

+ Taths Vivdda-chiniéman' this passage is read without the conditional peace 
viz., “A woman.... is headstrong: but a maintenance must ever be given to 
her .. p 


$ BA'LAM-BHAT'T'A. 
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SE Ou TOIN et! 


Right of the Daughters and Daughter's Sons. 


1. Ow failure of her, the daughters inherit. They 

q Ponaeaeytaten (SES named in the plural number (Section 

a daughter inhe- l. 2.) to suggest the equal or unequal 

TEPAV a be participation of daughters alike or dissimi- 
i lar by class. 


2. Thus Ci’rya’yana says, “ Let the widow succeed 

ay Cheer 4 to her husband’s wealth, provided she be 
C aud, chastes! andy 1m default of her, let the 
Valuasratt declare “ daughter inherit, if unmarried.”* Also 
her right of succes- Wpjpaspatr: “ The wife is pronounced 


sion. 
« successor to the wealth of her husband ; 


“and, in her default, the daughter. As a son, So does the 
« daughter of a man proceed from his several limbs. How 
«then should any ether person take her father’s wealth ?” 


3. If there be competition between & married and an 

a n anrea daughter, the unmarried one 
married daughter takes the succession under the specific pro- 
ae ee visions of the text above cited’ (“in default 


“ of her, let the daughter inherit, if unmarried.’’) 


Annotations. 


1. They are named in the plural number.) Here female issue is signified 
by the original word “daughter” (duhitr#:) and that is applicable, indifferently, 
to such as belong to the same or to different tribes. Plurality is denoted by 
the termination of the plural number, (as in duhitaras ;) which imcludes, with- 
out inconsistency, those who are dissimilar from the parent. Therefore daugh- 
ters, alike or different by class, are indicated by the original word and its 
termination. They share equal or unequal portions in the order before men- 
tioned, namely, four shares, three, two, or one (C. 1. Sect. 8.§ 1.) Subid'lani. 


* Vide supra. Seci } Sf 
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4. It the competition be between an unprovided 
4, Next,amar- and an enriched daughter, the unprovided 
ried but unprovid- one inherits ; but, on failure of such, the 
gione enriched one succeeds ; for the text of 
Mesat erei a GauTAMA is equally applicable to the 
paternal, as to the maternal estate. “ A 
“woman's separate property goes to her daughters, 
“unmarried or unprovided.”* 


K 


5. It must not be supposed, that this relates to the 

5. Anappointea appointed daughter: for, in treating of 
daughter is not male issue, she and her son have been pro- 
menni nounced equal to the legitimate son (“Equal 
“to him is the son of an appointed daughter,”} or the daugh- 
ter appointed to be a son.) 


6. By the import of the particle “also” (Sect. 1. § 2.) 
tle the daughters son succeeds to the estate 

! e daugh- “aise r / 
ter's son inherits ON failure of daughters. 'Fhus Vısan’u says, 
pn punts a digh. i Ifa man leave neither son, nor son’s son, 
By Vinee, ner [wife, nor female§] issue, the daugh- 
A “ ters son shall take his wealth. For, in 
regard to the obsequies of ancestors, daughter’s sons are 
“considered as son’s sons.” || Menu likewise 
; declares, “ By that male child, whom a 
“ daughter, whether formally appointed or not, shall pro- 


and by Menu. 


Annotations. 


4. The text of Gautama is equally applicable to the paternal... . estate. | 
The meaning is this: since the daughter's right is declared with reference to a 
woman's peculiar property, but it is not intended by using the word “ woman's” 
to restrict it positively to that single object. the parity of reasoning holds good. 
Subid hini. 

5. For, in treating of male issue, she and her son have been pronounced, 8e] 
Since she has been noticed while treating of male issue, the introduction of 
her in this place would be improper. Subod'hint. 


6. The daughters son succeeds to the estate on failure of daughters. | 
According to the commentary of Ba'ram-BHAT'T'A, the daughter’s daughter in- 
herits in default of daughter’s sons. He grounds this opinion, for which how- 
ever there is no authority in Visyva’ne’s’'wara’s text, upon the analogy, which 
this author has admitted in another case, between the succession to a woman's 
separate property and the inheritance of the paternal estate. (Vide § 4.) 


* Gautama, 28. 22. Vide supra C. 1° Sect 2. § ih. Cyl. +b. V1, § 9 
t G. 1. Sect. 11. § 38 § BALAM-BHAI T'A he 
jl Not fonmd in Visas r?sinstitntes, but cited ander Ins name in the Siuti 
Jad eet 
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da from a huskand of ar equal class, the maternal grand- 
futher becomes the grandsire of a son’s son : let that son 
vive the funcral oblation and possess the inheritance.”* 


a, fs _—$—<<—— —_—_—_ 


SiC TO Na 


Right of the Parents. 


1. Ov failure of those heirs, the two parents, meaning 
l- Next, both the mother and the father, are successors 
parents inherit. to the property- 


2. Although the order, in which parents succeed to 

2. First, the the estate, do not clearly appear [from the 
mother; and after tenor of the text ; Sect. 1. § 2] since a 
Hep Una conjunctive compound is declared to present 
the meaning of its several terms at once ;f and the omission 
of one term and retention of the other constitute an ex- 


Annotations. 


2. Although the order ---- do not clearly appeur.] It is declared, that 
the two parents are successors to the property; if there be no daughter nor 
daughter’s son. Since the term (pitarau) * parents’ is formed by omitting one 
and retaining the other member of a complex expression (mother and father ;) \ 
shall they conjointly take the estate, or severally P and is the order of succes- 
sion optional, or fixed and regulated ? The author replies to these questions. 
Subód'hini. 


A conjunctive compound is declared, &e.] A compound term is formed, as 
directed by Pa‘n'1n1 and his commentators, when two or more nouns occur 
with the import of the conjunction and,’ in two of its senses (viz., reciproca- 
tion and cumulation.§) This is limited by the emendatory rule of Ca'tya’- 
yana to the case where the sense conveyed by each word is presented at once : 
while the same terms, connected in a phrase by the conjunction copulative, 
would present the sense of each successively. 


The omission of one term and retention of the other constitute an exception. | 
‘When the word pitré * father’ occurs with métré ‘mother,’ it may be retained 
and the other term be rejected. This is an exception to the general rule ef 


® MENU, 9. 136. $ Vérticd, l. on Pa’n’tnt, 2. 2. 20. 
+ Vide infra. Sect, 11. § 20. 
§ See Dictionary of Amzna. Book 3, Chap. 4, Sect. 28, Verse 2. 
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ception™ to that (complex expression :] yet, as the word 
‘mother’ stands first in the phrase into which that is resolv- 
able, and is first in the regular compound (mdtdpiturau) 
‘mother and father}’ when not reduced [to the simpler form 
pitarau ‘parents’ by the omission of one term and reten- 
tion of the other; it follows from the order of the terms 
and that of the sense which iy thence deduced, and accord- 
ing to the series thus presented in answer to an inquiry con- 
cerning the order of succession, that the mother takes the 
estate in the first instance ; and, on failure of her, the father. 


3. Besides, the father is a common parent to other 
3 The mother, SONS, but the mother is not so: and, since 
1S nearest to her propinquity is consequently greatest, 
Rerson;andshould it, js fit, that she should take the estate 


Annoiations. 


composition. Ít is optional; aud the regular form may be retained in its 
stead. Ex. Pitaran * two parents; or Mitdépitarau * mother and father? 


3 


Pa’y'tst, }. 2. 70. and 2, 2. SO 


The word mother stends frst ix the phrase into which that is resolvable. | 
The compound term, whether reduced to the simpler expression or retaining 
its complex form, is resolvable into the phrase atté chapitá cha ‘both the- 
mother and the father.” his, however, is only the customary order of terms, 
not specially enjoined by any rule of syntax, 


Is first in the regular compound.) Conformaily with one of Ca'tya'yana’s 
emendatory rules on Pa'y'isi's canon for the collocation of terms in composi- 
tion.’ (2. 2. 34.) That rule requires the most revered object to have prece- 
dence: and the example of the rule, as given in Pa’TANJALI’S Mihddbheshya 
and VAMANA’S Casica-vyriiti, is this very compound term matapitarau ‘mother 
and father.” The com mentators, Caryar’a and HARADATT4, assign reasons why 
a mother is considered to he more venerable than a father. 


It follows, from the order of the terms. | The compound term mátápitaraw 
; mother and father,’ as well as the abridged and simpler expression pitaraw 
‘ parents, is resolvable into the same phrase mété cha pité dz ‘both the- 
mother and the father.’ Thus, in every form of expression, ‘ mother’ stands 
first. Hence the anthor infers, that the mother’s priorit, in regard to suc- 
cession to wealth is intended by the text. (Sect. 1. § 2.) 


3. The father is a emnon parent to other sons.) The mother 1s, In 
respect of sous. not u common parent Lo several sets of them : and her propin- 
quity is therefore more immediate, compared with the father’s. But his pater- 


EEES NEE + Vitia, 3. on Pa'N'INI, Z. 2. 34. 
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therefore inherit; jn the first instance, conformably with the 
conformably with a -+ “To the neares wal he inheri 
passage of Menu. text o the nearest sapin d'a, the inherit- 


“ ance next belongs.”* 


4. Nor is the claim in virtue of propinquity restricted 
4. pe eE to ( sapin d'as ) kinsmen allied by funeral 
thcugh it speak of oblations: but, on the contrary, 1t appears 
Sapin'd'as, is not from this very text, ($ 3.) that the rule 
TUE Te note propinquity is effectual, without any 
exception, in the case of ( sumánódacas) kindred connected by 
libations of water, as well as other relatives, when they 
appear to have a claim to the succession. i 


5. Therefore, since the mother is the nearest of the 
two parents, it is most fit, that she should 
take the estate. But, on failure of her, the 
father is successor to the property. 


5. Conclusion. 


Annotations. 


nity is common; since he may have sons by women of equal rank with him- 
self, as well as children by wives of the Oshúátriya, and other inferior tribes 5 
and his nearness is therefore mediate, in comparison of the mother’s. The 
mother consequently is nearest to her child; and she succeeds to the estate 
in the first instance, since it is ordained by a passage of MENU, that the 
person, who is nearest of kin, shall have the property- Subid/ hint. 


5. On failure of h e father is successor to the property.) ‘The com- 
mentator, anaes Oa fa if opinion, that the father should inherit first 
and afterwards the mother; upon the analogy of more distant kindred, where 
the paternal line has invariably the preference before the maternal kindred; 
and upon the authority of several express passages of law. | NANDA-PANDITA, 
author of commentaries on the Mitácshart and on the institutes of VISHN U, 
had before maintained the same opinion. But the elder commentator of the 
Mitdeshara, Vis'we's'wara-BuATT à has in this instance followed the text of 
his author in his own treatise entitled Madana-Pdryata, and has sup- 

orted Visnxa'nn's'wara’s argument both there and in his commentary named 
Subéd'hint. Much diversity of opinion does indeed prevail on this question. 
S‘nicaRA maintains, that the father and mother inherit together : and the great 
majority of writers of eminence (as A PARA'RCA and CANALA CARA, and the authors 
of the Smrtti-chandrica, Madana-ratna, Vyavahdra-mayte ha, &e.) gives the 
father the preference before the mother. JiMU'TA-VA'HANA aL 1 RaGHUNANDANA 
have adopted this doctrine. But Va'CHESPATE MIS'RA, On the contrary, concurs 
with the Métacshara in placing the mother before the father; being guided by an 
erroneous reading of the text of Visun'u (Sect. 1. § 6.), as is remarked in the 
Viranitrédaya. The author of the latter work proposes to reconcile these con- 


* Menu, 9, 187. 
44 
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Sees Cot YOUNG LNG. 
Right of the Brothers. 
1. On failure of the father, brethren share the estate. 
1. Next to the Accordingly Menu says, “ Of him, whe 
parents, the bro- “leaves no son, the father shall take the in- 
thers inherit. “ heritance or the brothers.”* 


2.» It has been argued by D'HA'RE'S'WARA, that, ‘under 
2 Dita're’s’. ‘the following text of Menu, “Of a son 
waka affirms the ‘dying childless, the mother shall take 


Prior right of the <e > as : o bein 
paternal grand- the estate 5 and, the mover als S 


mother; on the “dead, the father’s mother shall take the 
graad Kok z Pa- <“ horitase;”t even whilethefatheris living, 
Sane “if the mother be dead, the father’s mother, 
‘or, in other words, the paternal grandmother, and not 
‘the father himself, shall take the succession : because 
“wealth, devolving upon him, may go to sons dissimilar 


Annotations. 


tradictions by a Personal distinction. If the mother be individually more’ 
venerable than the father, she inherits; if she be less so, the father takes the 
inheritance. 


1. Brethven.] The commentators, Nanpa-panpita and BA'LAM-BHAT'T’A, 
consider- this as intending * brothers and sisters,’ in the same manner in 
which “parents” have been explained “mother and father,’ (Sect, 3. § 2.) and 
conformably with an express rule of grammar (Pa’x/INI, 1. 2. 68.) They observe, 
that the brother inherits first ; and, in his default, the sister. 7 This opinion is 
controverted by CAMALA'CARA and-by the author of the Vywahára-mayúc'ha.' 


2. It has been argued by D'ia're's'wara.] It had been shown (Secs. 3.) 
that the father inhcrits on failure of the mother. But that is stated otherwise 
by different authors. To refute the opinion maintained by one of them, the 
author reverts to the subject by a retrospect analogous to the backward look 
of the lion. Subéd'hint ana Babas-Buar's'a. 


Becunse wealth, devolving on h im, may go to sons dissimilar.) The mean- 
ing is this: if the Succession be taken by the father, the property becomes a 
paternal estate, and May devolve on his sons whether belonging to the 
Múrdd'hávasicta [or supe ae mixt}] tribe or to his own class. But, if it be 


gh 
* Menu, 9. 185 Vide Sect. 1, § 7. tł Menu, 9. 217. Vide Sect. 1. §7 
+ BA'LAM-BHAT'T'A. é 
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‘by class ; but what is inherited by the paternal grand- 
‘mother, goes to such only as appertain to the same tribe : 
‘aud therefore the paternal grandmother takes the estate.’ 


3. The holy teacher [Vis‘warvu’Pa*] does not assent to 
3. But that is that doctrine: because the heritable right 


contradicted by of sons even dissimilar by class has been 
VIs'WARU PA; citing 


anothe> passage of expressly ordained by a passage above cited: 
tue sameauthor. <“ The sons of a Brdhinan’a, in the several 
“tribes, have four shares, or three, or two, or one.”t 


4, But the passage of Menu, expressing that “ The 
4. A text of ‘property of a Brdiiman’a shall never be 


Mewnv, excluding « id OT pnt) 2 
cus a EEES taken by the king,”{ intends the sove 


the sovereign, not Teign, not a son [of the late owner by a 
the Oshdtriya. woman of the royal or military tribe]. 


5. Among brothers, such as are of the whole blood, 

5. The whole take the inheritance in the first imstance, 

blood inherits first; under the text before cited: “To the 

asinearesuon o am Uncancet sapin'd’a, the inheritance next 

“belongs.”§ Since those of the half blood are remote through 
the difference of the mothers. 


ae 6. If there be no uterine (or whole) 
blood. giin brothers, those by different mothers in- 
herit the estate. , 


Annotations. 


taken by the grandmother, it becomes a maternal estate and devolves on 
persons of the same tribe, namely, her daughters; or successively, on failure 
of them, her daughter’s sons, her own sons, and so forth. Subdd’hint and 
BA'LAM-BHAT'T’A. 


4. Intends the sovereign, not a son.) It does not prohibit the succession 
of a Brahman'a’s son by a Oshdtiiya wife, denominated king as being of his 
mother’s tribe, which is the royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is not an exception to the passage cited in 
the preceding paragraph: and Vıs'waru'ra’s reasoning holds good, that 
‘ D'aa're's'waRa's objection would be valid, if there were any harm in the ulti- 
‘ mate succession of sons dissimilar by class. But that is not the case. On the 
‘contrary, they are expressly pronounced by the text here cited, to be par- 
‘ takers of inheritance.’ Subod’hini. 

6. If there be no uterine (or whole) brothers, those by different mothers in- 
herit.) The author of the Vyavahd a-mayúc'ha censures the preference here 


The name is supplied by tho Bubó l'hi i 
Yanxvawarcya, 2.126. Vide supra. C. 1. Sect. 8. § 1 
Menv,9.189 Vide infra. Sect 7 §5 

ibiq.. 9.187 Vide Sect 3. § 3 
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7. After bro- 7. On failure of brothers also, their 
thers nephews i ay ee ia SUS devours 
e A ane e SONS share the heritage in the or 
manner. respective fathers. 

S. In case of competition between brothers and 
} nephews, the nephews have no title to.the 

8. They do not (Sp KE] IMENTS A : T 
share with their succession: for their right of inheritance-is 
Hotlegs declared to be où failure of brothers [“ both 


“parents, brothers likewise, and their sons.” Sect. 1. § 2.*] 


9. However, when a brother has died leaving no male 
. But they take issue [nor other nearer heir,t] and the 
ashare which had estate has consequently devolved on his 
hadnt in their brothers indifferently, if any one of them die 
before a partition of their brother’s estate 
takes place, his sons do in that case acquire a title thraugh 
their father: and it is fit, therefore, that a share should be 
allotted to them, in their father’s right, at a subsequent dis- 
tribution of the property between them and the surviving 
brothers. 


A 


Annotations. 


given to the brothers of the half blood before the nephews, being scns of 
brothers of the whole blood. 


7. Their sons share the heritage.) Including, say Naypa-Panpita and 
Bs'LaM-Buar'r’a, the daughters as well as the sons of brothers, and the sons 
and daughters of sisters. This consequently will comprehend all nephews end 
nieces. 


In the order of the respective fathers.| In their order as brothers of the 
whole blood, and of the half blood: Ba’LAM-Bua‘n’s’A. 


By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 
8.), the distribution of shares shall be made, through allotments to their res- 
pective fathers, and not in their own right, whether there be one, two, or Any 
sons of each brother. Subéd'hini. 


That is wrong : for the brethren had not a vested interest in their brother's 
wealth before their decease; and property was only vested in the nephews by 
the owners ‘lomise. BA'LAM-BITAT'T'A. 


ted Batam parya + Ra‘LaMesrat t's 


SECT. V. ON INHERITANCE. i 349 


SECTION FV. 
—————¢3e——_—_- 


Succession of kindred of the same family name : 
termed Gétraja, or Gentiles. 


1. Ir there be not even brother’s sons, gentiles share 
the estate. Gentiles are the paternal 
1, Next to the orandmother and relations connected by 
nephew, the kin- ` EnO: 
drea o KESS funeral oblations of food and libations of 
water. 


2. In the first place, the paternal grandmother takes 
2. First, the the inheritance. The paternal grand- 
paternal grand- mother’s succession immediately after the 
maher mother, was seemingly suggested by the 
text before cited, “ And, the mother also being dead, the 
“ father’s mother shall take the heritage :”* no place, how- 
ever, is found for her in the compact series of heirs from the 
father to the nephew : and that text (‘the father’s mother 
“shall take the heritage”) is intended only to indicate her 
general competency for inheritance. She must, therefore. 
of course succeed immediately after the nephew; and thus 
there is no contradiction. 


3. On failure of the paternal grandmother, the 
3.. Next the pa- (gdtraja) kinsmen sprung from the same 
ternal grandfather. family with the deceased and (sapin'd’a) 


7 


Annotations. 


l. Gentiles.] Gétraja or persons belonging to the same general family 
| (gótra) distinguished by a common name: these answer nearly to the Gentiles 
of the Roman law. 


2. She must, therefore, of course succeed.) Some copies of the Mitdeshara 
read this passage difierently. The variation is noticed in the commentary of 
Ba‘LAM-BHAT'T’A, viz., ‘She succeeds, after the preceding claimants, if they be 
dead,’ uparitana-mritanantaram instead of utcarshé tat sutanantaram. The 
commentary remarks, that the ‘ preceding (uparitana) claimants are the father  ; 
and the rest down to the brother’s sou. 


3. On failure of the paternal grandmother . . . . the paternal grandfather. 


—_— —- ee ee eee ee eee 


* Sect 1 § 7, 
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connected by funeral oblations, namely, the paternal grand- 
father and the rest, inherit the estate. For kinsmen sprung 
from a different family, but connected by funeral oblations, 
are indicated by the term cognate (band’hu Sect. 6.) 


4. Here, on failure of the father’s descendants, ‘the 

4. Afterhim,the heirs are successively the paternal grand- 

uncles and their mother, the paternal grandfather, the 
roan uncles and their sons. 


5. On failure of the paternal grandfather’s line, the 

i ‘paternal great grandmother, the great 
pti we anne etandfather, his sons and their issue, inherit. 
great grandfather, In this manner must be understood the suc- 
grand uncles and cession of kindred belonging to the same 


se forth, to th ; 
seventh degree, general family and connected by funeral 


oblations. 


Annotations. 


Ba'LaM-BHaT'7’A insists, that the grandfather inherits before the grandmother, 
as the father before the mother. See Section 3. 


5. In this manner must be understood the succession of kindred.| The 
Subéd'hint, commenting on the first words of the following section, carries the 
enumeration a little further, viz., ‘the paternal great grandfather’s mother, 
‘ great grandfather’s father, great grandfather’s brothers and their sons. The 
‘ paternal great grandfather’s grandmother, great grandfather's grandfather, 
“great grandfather’s uncles and their sons. ‘The same analogy holds in the 
‘ succession of kindred connected by a common libation of water.’ 


The scholiast of Visun’t, who is also one of the commentators of the 
Mitdcshara, states otherwise the succession of the near and distant kindred, 
in expounding the passage of Visun’v “if no brother’s son exist, it passes to 
“ kinsmen (band'hu;) in their default, it devolves on relations (sacylya) :”* 
where BA'LAM-BHAT'T' 4, on the authority of a reading found in the Madsna-ratna, 
proposes to transpose the terms band'hu and saculya; for the purpose of 
reconciling Visun’v with Ya'snyawatoya, by interpreting saculyc in the sense 
of gétraja or kinsmen sprung from the same family. NANDA-PANDITA, preserving 
the common reading, says, ‘kinsmen (band'hu) are sapin'd'as ; and these may 
‘belong to the same general family or not. First, those of the same general 
‘family (sagotra) are heirs. They are three, the father, paternal grandfather, 
‘and great grandfather; as also three descendants of each. The order is this : 
‘in the father’s line, on failure of the brother’s son, the brother’s son’s son 
‘is heir. In default of him, the paternal grandfather, his son and grand- 
‘son. Failing these, the paternal great Grand tatlier, his son and grandson. In 


# Visun’v, 17, 10,11 
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6. If there be none such, the succession devolves on 

6. Afterwards Kindred connected by libations of water : 
more distant kin- and they must be understood to reach to 
dred: eithertothe seyen degrees beyond the kindred connect- 


14th degree; ora : i 
far es R ed by funeral oblations of food : or else, as 


nity is ascertain- ‘far as the limits of knowledge as to birth 
ae. pbs) des- and name extend. Accordingly Vrihat- 

Menv says, “The relation of the sapin d'as, 
“ or kindred connected by the funeral oblation, ceases with 
“the seventh person: and that of samdnédacas, or those 
“ connected by a common libation of water, extends to the 


Annotations. 


‘this manner the succession passes to the fourth degree inclusive; and not to 
* the fifth: for the text expresses “ The fifth has no concern with the funeral 

.*** oblations.”* The daughters of the father snd other ancestors must be 
‘admitted, like the daughter of the man himselt, and for the same reason. On 
* failure of the father’s kindred connected by funeral oblations, the mother’s 
‘kindred are heirs, namely, the maternal grandfather, the maternal uncle and 
‘his son; and so forth. In default of these, the successors are the mother’s 
‘ sister, her son and the rest. 


The commentator takes occasion to censure an interpretation, which cor- 
responds with that of the Miéicshara as delivered in the following section 
(S. 6. § 1.); and according to which the cognate kindred of the man himself, 
of his father and of his mother are the sons of his father’s sister and so forth : 
because it would follow, that the father’s sister’s son and the rest would inherit, 
although the man’s own sister and sister's sons were living. BA'LAM-BHAT T'A, 
however, repels this objection by the remark, that the sister and sister’s sons 
have been already noticed as next in succession to the brother and brother's 
sous: which is indeed Nanpa-panpita’s own doctrine. 


He adds, ‘aftcr the heirs abovementioned, the saculya or distant kinsman 
‘is entitled to the succession: meaning a relation in the fifth or other remoter 
* degree.’ 


This whole order of succession, it may be observed, differs materially from 
that which is taught in the text of the Mitdcshara. On the other hand, the 
author of the Viramitrodaya has exactly followed the Mitaeshara; and so has 
CaMALA'CARA: and it is also confirmed by Ma‘p’Hava a’cia’rya, in the Vya- 
vahdru-mad hava, as wellas by the Smrtti-chandvica. 


But the author of the Vyavahdra-mayticha contends for a different series 
of heirs after the brother’s son: ‘lst, the paternal grandmother; 2nd, the sister; 
‘ 8rd, the paternal grandfather and the brother of the half blood, as equally near 
‘ of kin ; 4th, the paternal great grandfather, the paternal uncle and the son of a 
* brother of the half blood, sharing together as in the same degree of affinity.’ 
He has not pursued the enumeration further; and the principle stated hy him, 
nearness of kin, dees not clearly indicate the rule of continuation of this series. 


* Ment, 9. 186 
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“ fourteenth degree; or as some affirm, it reaches as far as 
«« the memory of birth and name extends. This is signified 
“ by gétra or the relation of family name.”* 


SECTION VI. 


- On the succession of cognate kindred, band'hu. 


1. On failure of gentiles, the cognates are heirs. 
TNA on Alger Cognates are of three kinds ; related to the 
tiles, cognates are person himself, to his father, or to his 
ae rdw mother: as is declared by the following 
sorts,as distin- text. “The sons of his own father’s sister, 
EEE in a pas- <“ the sons of his own mother’s sister, and the 
Seine | “sons of his own maternal uncle, must be 
“considered as his own cognate kindred. The sons of 
“ his father’s paternal aunt, the sons of his father’s maternal 
“aunt, and the sons of his father’s maternal uncle, must be 
“deemed his father’s cognate kindred. The sons of his 
“ mother’s paternal aunt, the sons of his mother’s maternal 
“aunt, and the sons of his mother’s maternal uncles, must 
“ be reckoned his mother’s cognate kindred.’t 


2. First the kin- 2. Here, by reason of near affinity, 
dred of the late the cognate kindred of the deceased him- 


Annotations. 


1. The cognates are heirs.) Band'hu, cognate or distant kin, corresponding 
nearly to the Cognati of the Roman law. 

Cognates are of three kinds.) Ba'Lam-pirar't'a notices a variation in the 
reading, bánd'haváh for bánđď'havah. It produces no essential difference in the 
interpretation. 

Related to the person himself, to his father or to his mother.) APTARA'RCA, as 
remarked by Camata’cana, disallows the two last classes of cognate kindred, as 
haviag no concern with inheritance; and restricts the term band'hu, in the 
text, to the kindred of the owner himself. The author of the Vyavahéra- 
maytic' ha confutes that restriction. 


* The first part of this passage occurs in Menvu’s institutes. 5.60. The remain- 
dor of the text diffurs. ° 

+ The text is seemngly ascribed by the commentator Ba’haM-Buat’s"a to Vridd'ha 
Savatara, But it is anoted in the Mvavahara-Mdd'hava as a text of BAUD'HA'YANA, 


—- 
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owner; then those elf, are his successors in the first instance : 
of his father ;* and 7 A 5 

lastly, those of his On failure of them, his father’s cognate 
mother. kindred : or, if there be none, his mother’s 
cognate kindred. This must be understood to be the order 
of succession here intended. 


ee 


SECTION Vit, 


On the succession of strangers upon failure of the kindred. 


1. Ir there be no relations of the deceased, the pre- 
1. After’ kin- ceptor, or, on failure of him, the pupil, 
dred, the preceptor inherits, by the text of A’pasrampa. “If 
is heir; bythetext ç 1 4 1 be Woes nes 
ofA’rastampa:and, there be no male issue, the nearest kins- 
next to him, the ‘ man inherits: or, in default of kindred, the 
Rakii “ preceptor; or, failing him, the disciple.” 
2. If there þe no pupil, the fellow-student is the 
2. And failing Successor. He, who received his investi- 
these, the fellow- ture, or instruction in reading or in the 
ARES, knowledge of the sense of scripture, from the 
same preceptor, is a fellow-student. 
3. If there be no fellow-students, some learned and 
3. If there be Venerable priest should take the property 
none, a learned Of a Brothman‘a, under the text of Gat- 
pienti heip A 20h DAMA St Venerable priests should share 
coraing O XAU- < > 4 OR Te y 7 
ERAT raU- e the wealth of a Brdhmana, who leaves no 
“issùe.”” 
\ y , 
4. For want of such successors, any Brdimain'a may 
` : Kassie auavalarac = CE 
4, OranyBra,. be the heir. So Menu declares: “ On 
mania, as Mesu “failure of all those, the lawful heirs are 
na provi a “such Rréhman'’as, as have read the three 
“ Védas, as are pure in body and mind, as bave subdued 
: 9 DEGAS Pd. 
“ their passions, ‘hus virtue is not lost.” 


Annotations. 


2. This must be understood. to ba the order of succession.) See a note at 
the close of the last section. 


* Gaprama, 2b. 38. + MENv. 9. 188. 
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5. Never shall a king take the wealth of a priest ; 

5. But not the for the text of Menu forbids it: “The 

king: so Mexuand property of a Braéhman‘a shall never be 

Na'nepa declare. taken by the king: this is a fixed law.”* 

Tt is also declared by Na’nepa: “If there be no heir of a 

Bréhman’as wealth, on his demise, it must be given ʻo a 
Bráhman'a. Otherwise the king is tainted with sin.”t 


6. But the king, and not a priest, may take the estate 

ip Gee ae of a Cshdtriya or other person of an inferior 
cases the sovereign tribe, on failure of heirs down to the fellow- 
takes the escheat: student. So Menu ordains: “ But the 
as is ordained by «wealth of the other classes, on failure of 


MENU. i 5: j 
“all [heirs,] the king may take.) 
-——- = + 


SECTION VIII. 


On succession to the property of a hermit or of au ascetic 


1. Iv has been declared, that sons and grandsons [os 
? tapes 

daa ae great grandsons §] take the heritage ; or, 
t e heirs o Oat a As Be ae ` of 
onI N Ee SON failure of them, the widow or other suc 
religion are speci- cessors. The author now propounds an 
fied byi Yausva- exception to ‘both “those laws : “The 

WALCYA. M s . > Q 
‘heirs of a hermit, of an ascetic, and of a 
“ professed student, are, in their order, the preceptor, the 
“virtuous pupil, and the spiritual brother and associate im 

“ holiness.” || 


2. Exposition of 2. The heirs to the property of a 
the text. hermit, of an ascetic, and of a student in 


Annotations. . . 


J. * A virtuous pupil.”| The condition, that he be virtuous, is intended 
generally. Hence the preceptor and the fellow-hermit are successors in their 
respective cases, provided their conduct be unexceptionable. With a view to 
this, Ya’inyawaLcra has placed the words “ virtuous pupil” in the middle of 
the text, to indicate the.connexion of the epithet with the preceding and fol- 
lowing terms. Subdd'hini, Sc. A 


Sida terre M M M 
# Menu, 9. 189. + Not found in the institutes of Na’repa. 
J MENU, 9. 162. € Ba'pam-uist”’: |! Yalanyvawarcra, 2. 138. 
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theology, are, n order, (that is, in the inverse order,) the 
preceptor, a virtuous pupil, and a spiritual brother belong- 
ing to the same hermitage. 


3. The student ( brahmechari) must be a professed or 
ees perpetual one: for the mother and the rest 
3. The naturel eat : 
relations do nop Of tue natural heirs take the property of a 
succeed. But the temporary student; and tne preceptor is 
p EDE fi declared to be heir to a professed student as 
dent. an exception [to the claim of the mother 

and the rest.*] 

4. A virtuous pupil takes the property of a yati ov 
4 And the ascetic. The virtuous pupil, again, is onc 
PRE succes- who is assiduous in the study of theology, 
jn retaining the holy science, and in prac- 
tising its ordinances. Fora person, whose conduct is bad, is 
unworthy of the inheritance, were he even the preceptor or 

ls tanding in] any other [venerable relation.] 
5. A spiritual brother and associate in holiness takes 
5. Bntthecom. the goods of a herunt frdnaprastha) A. 
panion of @ hermit spiritual brother is one who is engaged as 
cat a brotherly companion [having consented 
to become so.f] An associate in holiness is one appertain- 
ig to the same hermitage. Being a spiritual companion, 
and belonging to the same hermitage, he is a spiritual 

brother associate in holiness. 


y ë. In default of 6. But, on failure of these, (namely, 
hose heirs respec- uA ` MR : : 4 
tively, an associate the preceptor and the rest,) any one asso 
in holiness is tho Ciated in holiness takes the goods ; even 
pretest though sons and other natural heirs exist. 
ly 5 . . . 
T. Are not those, who have entered into a religious 
7. Objection, profession, unconcerned with hereditable 
"hey can have no property? since Vasisurt'ira declares, “They, 


property by inherit- i 
R T A “who have entered into another order, 


nounced disquali. “are debarred from shares.”t How then 
y TaASTS r 2 ne ha ° 
eeey WASSAT can there be a partition cf their pro: 


Aunotations. 
iE pi yan or aseetic,, The term ‘ascetic’ is in this translation used for 
the yali or sannyásí; and ‘hermit’ ov ‘anchoret’ for the vánaprasť'ha, Iu 
Jormer translations, as in the version of Menu by Sir Wiseram Joses, the two 
last terms were applied scyerally to-the two orders of devotion. 


. C ee a 


+ Subari Dini + Tbid, + Vasisnr’i. 17. $3, Vido infea. Sect. 10 § 3 
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nor any property 
acquired by them- 
selves; being inca- 
pzblə of acquisi- 
tions, as shown by 
Gautama, &. 


. a: p! FJAR 
GavTAMA ordains, that “a mendicant shall have no hoare ; | 


, ie / 4 
THE MiTACSHARA - CHAP. if, 
perty? Nor has a professed student a 
right to his own acquired wealth: for the 
acceptance of presents, and other means of 
acquisition, [as officiating at sacrifices and so 


forth,*] are forbidden to him. And, since 
{- 


_ the mendicant also can have no effects by himself acquired. 


8. The answer is, a hermit may have property : fex 


8. Answer. <A 
hermit may have a 
hoard of necessaries 
for a day or a year: 
as intimated by 
Ya/INYAWALCYA. 

And an‘ascetic 
and a professed 
student have 
clothes and other 
necessaries. 


cover his privy parts;” and a text [of law 


the text [of Ya’snyawAtcya] expresses 
“The hermit may make a hoard of things 
“sufficient for a day, a month, six months, 
“or a year; and, in the month of A’s’wina, 
“he should abandon [the residue of] 
“what has been collected.”{ The ascetic 
too has clothes, books, and other requisite 
articles : for a passage [of the Véda§] 
directs, that “he should wear ‘clothes to 
|] prescribes, that 


“he should take the requisites for his austerities and his 
“sandals,” The professed student likewise has clothes to 
cover his body ; and he possesses also other eftects. 


9. Succession to 
such property is 
regulated. 


9. It was therefore proper to ex- 
plain the partition or inheritance of such 
property. 


SECTION IX. 


Oe: 


On the re-wmion of kinsmen afier partréron. 


i. Tue author next propeunds an exception to the 


4. Ya'tnyawa1- 
cya declares ‘the 
preferable right of 
the re-united par- 
cener, before the 
widow, &c. 


maxim, that the wife and certain other 
heirs succeed to the estate of one who dies 
leaving no male issue. “A re-united 
“ [brother] shall keep the share of his re- 
“united fco-heir,] who is deccased ; or shall 


“ deliver it to [a son subsequently] born.” 


* Ba’LaM-BHAT'T’A, 
§ BA'LAM-BHAT'T'A, 


+ GAUTAMA, 5,6. 


t Ya'snyawarcYa, 3. 47. Beo Menu, 6. 15 
@ YA'INYAWALCYA, 2 139 


Tbid. 
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2. Effects, which had been divided and which are 


2. Explanation 
of re-united par- 
cener. 


again mixed together, are termed re-unit- 
ed. He, to whom such appertain, is a 
re-united parcener. 


3. That cannot take place with any person indiffer- 


3. Re-union, is 


between certuin re- 
lations only: so 
V RIHASPATI. 


ently : but only with a father, a brother, or 
a paternal upcle: as Vrinaspatr declares. 
« He, who, being once separated, dwells 
“again through affection with his father, 


‘brother, or paternal uncle, is termed re-united.” 


4. The share or allotment of such a re-united parcener 


4. The deceas- 
ed’s share must be 
given to his pos- 
thumous son; or, 
if there be none, 
‘may be retained by 
the re-united par- 
cener. 


deceased, must be delivered by the surviv- 
ing re-united parcener, to a son subse- 
quently born, in the case where the widow's 
pregnancy was unknown at the time of the 
distribution. Or, on failure of male issue, 
he, and not the widow, nor any other heirs, 
shall take the inheritance. 


5. The author states an exception to the rule, that a re- 


X 


5. A limitation 
of the preceding 
ruleis contained in 
the sequel of the 
text. 


united brother shall keep the share of his 
re-united co-heir: “ But an uterme [or 
“« whole] brother shall thus retain or qeli- 
“ ver the allotment of his uterine relation.” 


6. The words “ re-united brother” and “re-united 


6. Exposition of 
ite The whole 
blood has the pre- 
ference before the 
half blood. 


co-heir” are understood. Hence the con- 
struction, as in the preceding part of the 
text, is this: The allotment of a re-united 
brother of the whole blood, who is deceased, 
shall be delivered, by the surviving re-united 


brother of the whole blood, to a son born subsequently. But, 


on failure of such issue, he shall retain it. 


Thus, if there be 


brothers of the whole blood and half blood, an uterine [or 


Annotations. 


» Z 
4. Or, on failure of male issue, he, and not the widow, Se. shall take the 


inheritance.) The singular number is here indeterminate. T 
be two or more re-united parceners, the 
tenance must be allowed to the widow. 


herefore, if there 
shall divide the estate. A main- 
A'LAM-BHAT'T'A, 


6. A son born subsequently.) The widow’s pregnancy not having beer 
apparent at the time of the partition, : 


® YA'JINYAWALCYA, 2. 189. 
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whole] brother, being a re-united parcener, not a half brother 
who is so, takes the estate of the re-united uterine brother. 
This is an exception to what had been before said (§ 1.) 


7. Next, in answer to the inquiry, who shall take the 
7. Yassvawat. Succession when a re-united parcener dies 
oes ELLOS plage ane ae ee ieee ARE ne a 
articipation ce Whole brother not re-united, as well as a 
E NNT, half brother who was associated with thc 
blood. deceased ? the author delivers a reason why 
both shall take and divide the estate. “ A half brother, 
“ being again associated, may take the succession, not a half 
“ brother though not re-united : but one, united [by blood, 
“ though not by co-parcenery,] may obtain the property; and 
“ not [exclusively] the son of a different mother.”* 


8. A half brother, (meaning one born of-a rival wife,) 

8. Interpreta- being a re-united parcener, takes the estate ; 

hoe on i te ike but a half brother, who was not re-united, 
e ha other : 

The ea traben does not obtain the goods. Thus, by the 

associated in family direct provisions of the text, and by the 

i ER exception, re-union is shown to be a reason 


for a half brother’s succession. 


9. The term “not re-united” is connected also with 

z And the What follows: and hence, even one who was 

wh le brother, not again associated, may take the effects of 

tho hnotsoasso- a deceased re-united parcener. Who is he ? 
clatcd. The ayo Le eae: Ne 0 : 

1e author replies : “ one united ;” that is, 

one united by the identity of the womb [in which he was 


Annotations. 


7. “A half brother, being again associated, Sc.’] The text admits of dif- 
ferent interpretatious besides variations in the reading. See Jimu’ra-va' Hana, 
C. 11. Sect. 5. § 13.—14. 

9. The term “not re-united” is connected also with what follows.] Tiis con- 
nected with both phrases, like a crow looking two wavs at once. Hence it 
constitutes, with what follows, another sentence. Subdd'hiit. 

One united by the identity of the womb.) In like manner, a father, though 
not re-united with the family, shall take a share of the property of his son; 
and a son, though not re-united, shall receive a share of the estate of Lis father. 
from a re-united parcener. This, according to ile author of the Subdd/hint, is 
implied: the Véda deseribing the wife as becoming a mother to her husband, 
who is identified with his offspring. But Ba’tam-suar't’s dees not allow the 


inference, 


#°Y sNYAWALCYA, 2. 140, 
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conceived ;} in other words, an uterine or whole brother: 
It is thus declared, that relation by the whole blood is a 
reason for the succession of the brother, though not re-united 
ın co-parcenery. 


10. The term “united” likewise is connected with 

“10. Forthehalr What follows : and here it signifies re-united 

brother, though [as a co-parcener.] The words “not the 

TREO is not “son of a different mother” must be inter- 

; preted by supplying the affirmative particle 

(éva) understood. Though he be a re-united parcener, yet, 

being issue of a different mother, he shall not exclusively 
_take the estate of his associated cc-heir. 


11. Thus, by the occurrence of the word “though” 
ll. Thus both (Pt) In one sentence (“ though not re- 
may share, for the united,” &c., § 7) and by the denial implied 
rigata ofboth; may in the restrictive affirmation (éva) “ exclu- 
bee" sively,” understood in the other, (“one 
‘united may take the property, and not exclusively the son 
“of a different mother ;”) it is shown, that a whole brother 
not re-united,-and a half brother being re-united, shall take 
and share the estate: for the reasons of both rights may 
subsist at the same instant. 
12. This is made clear by Ment, who, after premising 
12. This iseon. partition among re-united parceners (“If 
firmed by passages “ brethren, once divided and living again 
oben “together as parceners, make a second par- 
“ tition ;”*) declares “should the eldest or youngest of several 
“ brothers be deprived of his allotment at the distribution, or 
“ should any one or them die, his share shall not be lost : but 
“his uterine brothers and sisters, and such brothers as were 
“re-united after a separation, shall assemble together and 
“ divide his share equally.”+ 
13. Among re-united brothers, if the eldest, the 
13. Interpreta- youngest or the middlemost, at the deli- 
tion of the text. very of shares, (for the indeclinable termi- 


Annotations. 


Il. The reasons of both rights may subsist at the same instant.| The 
re-union of the half brother in family partnership, and the whole brother’s 
relation by blood. BA'LAM-BHAT'T'A. 


© Menu, 9, 210. + Ibid; 9. 211.—212. 
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nation of the word denotes any ease ;) that is, at the time 
of making a partition, lose or forfeit his share by. his 
entrance into another order [that of a hermit or ascetic, *] 
or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment docs not lapse, but shall be 
set apart. The meaning is, that the re-united parcel.ers 
shall not exclusively take it. The author states the appro- 
priation of the share so reserved: “ His uterine brothers 
and sisters, &c.” ($ 12.) Brothers of the whole blood, or by 
the same mother, though not re-united, share that allotment 
so set apart. Even though they had gone to a different 
country, still, returning thence and assembling together, 
they share it: and that “equally ;” not by a distribution 
of greater and less shares. Brothers of the half blood, who 
were re-united after separation, and sisters by the same 
mother, likewise participate. They inherit the estate and 
“divide it in equal shares, 


a 


SECTION X, 


On exclusion from inheritance. 


1. Taz author states an exception to what has been 
said by him respecting the succession of the 
l. Anexception gon, the wi 
PAF Rte Ai , ne idoy and other heirs, as well as the 
E kal rea edparcener. “An impotent person, an 
; ; SYE 
by YA'JNYAWALCYA. outcast, and his issue, one lame, a madman, 


Annotations. 


13. They inherit the estate and divide it in equal shares.] This supposes 
the brothers of the half blood to belong to the same tribe. But, if they are of 
differeut tribes, the shares are four, three, two or one, 1n the order of the classes; 
since there is no reason for restricting that rulo of distribution. Ba'uam- 
BHAT'T'A. 


1. “ An impotent person, an orteast, and his issue.” ] The initial words are 
transpused by Jimu'Ta-va'uana. ©. 5. $ 10. 


2 


® BA'LAM-BHAT'T'A, 


e —— ——- =e 
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“an idiot, a blind man, and a person afflicted with an in 
“curable disease, as well as uthers (similarly disqualited,] 
“must be maintained : excluding them, however, from 
“ narticipation.”* 


2. “An impotent person,” one of the third gender 


2. Exposition of 
the text. Impotent 
P=7s0ng, autcasts, 
madmen, idiots, 
and persons incur- 
ably diseased, are 
excluded from in- 
heritance. 


` issue; the offspring of an outcast. 


(or neuter sex.) “An outcast ;” one guilty 
of sacrilewe or other heinous crime. “ His 
“Tame ;” 
deprived of the use of his feet. “ A mad- 
man ;” affected by any of the various sorts 
of insanity proceeding from air, bile, or 
phlegm, trom delirium, or from planetary 


influence. ‘ An idiot ;” a person deprived of the internal 
faculty : meaning one incapable of discriminating right from 
wrong. “Blind ;” destitute of the visual organ. “ Afflicted 
with an incurable disease ;” affected by an irremediable dis- 


temper, such as marasmus or the like. 


3. Under the term “othcrs” are comprehended one 


_3. So are per- 
sons entering into 
an order of devo- 
tion, an unnatural 
son, a sinner, and 
one who has lost a 
sense or a limb: 
according to Wa- 
SISAT ua, NA'REDA, 


who has cntered into an order ct devotion, 
an enemy to his father, a sinnet in an in- 
ferior degree, and a person deaf, dumb, or 
wanting any organ. ‘Thus VAsIsnT HA says, 
“They, who have entered into another 
“order, aredebarred from shares.” t Na’REDA 
also declares, “ An enemy to his father, an 
“ outcast, an impotent person, and one who 


“is addicted to vice, take no shares of the inheritance even 


“though they be legitimate : 


and Menu. 


_ Mevo likewise ordaius, 


much less, if they be sons of 
“the wife by an appointed kinsman.” $ 
“ Impotent persons 


«and outeasts are excluded from a share of the heritage ; 


Annotations. 


n Andmpotent person.” j Whether naturally so, or by castration. Ba'taa- 


BHATTA. 


The offspring of an outcast.) Of oue who has not performed the requisite 
penance and expiation. Ba'LAM-BHAT'T'A. 

3. “They, who have entered into wiother order.”| Into one of devotion. 
The ordets of devotion are, lst, that of the professed or perpetual student; 


‘Ond, that of the hermit; 8rd, the last order or that of the ascetic. 


BHAT TA, 


* YA/INYAWALcgA, 2. Liz 


BALAM- 


+ Wasik. b7. AR 


MINARE MATSI l. 
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« and so are persons born blind and deaf, as well as madmen, 
“idiots, the dumb, and those who have lost a sense {or 
“a limb. *| ~ 


4. Those. who have lost a sense or a limb.] Any 

4. Explanation person, who is deprived of an organ Lof 

gine text. sense or action] by disease or other cause, 
is said to have lost that sense or limb. 


5. These persons (the impotent man and the rest) are 
PTa Re ATA excluded from participation, They do not 
abovedescribedare share the estate. They must be supported 
ee ee by an allowance of food and raiment. only : 
entitled toa main. and the penalty of degradation is incurred, 
tenance,asdeclared if they be not maintained. For Menv says, 
byan: “ But it is fit, that a wise man should give 
“all of them food and raiment without stint to the best, of 
“his power : for he, who gives it not, shall be deemed an 
“outcast.” “ Without stint” signifies ‘for hfe.’ 


6. They are debarred of their shares, if their disqua- 

6. The defect ification arose before the division of the 
must have preced- property. But one, already separated from 
ed the partition. —_his co-heirs, is not deprived of his allotment. 


m 


7. If the defect be removed by medicaments or other 

» If it be re. Means, [as penance and atonement}] at a 
moved afterwards, period subsequent to partition, the right 
IR gi nae of participation takes effect, by analogy [to 
manner as a son the case of a son born after separation.] 
born after partition ‘ When the sons have been separated, one, 
takesanallotment. «who is afterwards born of a woman equal 
“in class, shares the distribution.”§ 


Annotations. 


5. “ AÁ wise man should give all of them food and raiment.” | Ovher 
authorities (as Dr’vata and Bavp’ua'yaNna) except the outcast and his offspring. 
That exception not being here made, it is to be inferred, that one, whose offence 
may be expiated and who is disposed to perform the enjoined penance, should 
be maintained ; not one whose crime is inexpiable. BA'LAM-BHAT'T'A. 


6. If their disqualification arose before the division of the property.} The 


disqualification of the outcast and the rest who are not excluded for natura! 
defects. BA'LAM-BHAT'T'A. 


® MENU, 9. 201. i + Ibid., 9. 202. Í BA'LAM-BHAT'T A 
§ Ya'ssiawarcYa. 2.123 ` Vide snpra. C 1. Sect. 6 § 1. 
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8. The masculine gender is not here-used restrictively 


8. A woman is - M speaking of an outcast and the rest. 
excluded for like 


defects. 


female, being 


It 
must be therefore understood, that the wife, 
the daughter, the mother, or any other 


disqualified for any of the defects:which have 


been specified, is likewise excluded from participation. 


an The disinherison of, the persons above -described 


>. Sons shall 
share, if free from 
similar disqualifi- 
cations. So Ya’. 
JNYAWALCYA. 


10. The 


10. Interpreta- 
tion of the text. 


seeming to imply disinherison of their sons, 
the author adds: ‘ But theirsons, whether 
“legitimate, or the offspring of the wife by 
“a kinsman, are entitled to allotments, if 
“free from similar defects.”* 


sons of these persons, whether they be 
legitimate offspring or issue of the wife, are 
entitled to allotments, or are rightful par- 


takers of shares ; provided they be faultless or free from 


defects which should bar their participation, 


such as impo- 


tency and the like. 


11. Of these [two descriptions of offspringt]’ the im- 


11. Disqualified 
persons are not to 
adopt sons. 


“legitimate” issue and “offspring of the wife” 


potent man may have that termed issue of 
the wife ; the rest may have legitimate 
progeny likewise. The specific mention of 
is intended 


to forbid the adoption of other sons. 


12. Their daugh- 
ters must be sup- 
ported, until 
married: as Ya’- 
INYAWALCYA de- 
clares. 


The author delivers a special rule con- 
cerning the daughters of disqualified per- 
sons: “Tbeir daughters must be main- 
“tained likewise, until they are provided 
“with husbands.”} 


LBP Their daughters, or the fémale children of such 


13. Explanation 
of the text. 


persons, must be supported, until they be 
disposed of in marriage. Under the sug- 


gestion of the word “ likewise,” the expenses of their nuptials 
must be also defrayed. 


14. The author adds a distinct maxim Tespecting the 


14. Their wives 
` must be maintain- 
ed, unless unchaste: 


ce ee mem a ea m a a —— 


* Ya INYAWALCYA, 2. 142. 


wives of disqua ified persons: “ {heir child- 
“less wives, conducting themselves aright, 
“must be supported ; but such, as are 


eS a 


t BA'LAM-BHAT'T A.o 2. 142, 
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so Yausyawatcra “ ynchaste, should be expelled; and. so in- 
ay « deed should those, who are perverse.”* 
15. The wives ‘of these persons, being destitute of 
15. Exposition male issue, and being correct in their con- 
ofthe ‘passage: duct, er behaving virtuously, must be sup- 
ported or maintained. But, if unchaste, they must be 
expelled ; and so may those, who are perverse. These last 
may indeed be expelled : but they must be supported, pro- 
vided they be not unchaste. For a maintenance must noi 
be refused solely on account of perverseness. 


SECTION XI. 


On the separate property of a woman. 


1. Arter briefly propounding the division of wealth 

l Womans left by the husband and wife, (“ Let sons 

progr described“ divide equally both the effects and the 
y fANVawalcra- «debts, after the demise of their two 

“parents.”t) the partition of a man’s goods has been deserib- 
ed at large. The author, now intending to explain fully 
the distribution of a woman’s property, begins by setting 
forth the nature of it: “ What was given to a woman by 
“the father, the mother, the husband or a brother, oF 
“received by her at the nuptial fire, er presented to her on 
“her husband’s marriage to another wife, as also any 
“other [separate acquisition,] is denominated a woman's 
** property.”* 


Annotations. 


1. As also any other separate acquisition.) In Jimu’ra-va'tana’s quotation 
of the text, (C. 4, Sect. 1. § 13.) the conjunctive and pleonastic particles 
chaiva (vha-éva) ave here substituted for the suppletory tem ddya. That 
readi: x is censured by BA'LAM-BHAT'T'A. 


* Y./INYAWALCYA, 2 143 


+ Ibig., 2. 11S. Vide supra, C 1, Sect 3. § 1. 
+ Ihid, 2 144 
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2. That, which was given by the father, by the mother, 
2. Interpreta- by the husband, or by a brother; and that, 
tion of the text. which was presented [to the bride] by the 
maternal uncles and the rest [as paternal uncles, maternal 
aunts, &e.*] at the time of the wedding, before the nuptial 
fire ; and a gift on a second marriage, or gratuity on account 
or supercession, as will be subsequently explained, («To a 
“weman whose husband marries a second wife, let him give 
an equal sum as a compensation for the supercession.” § 34.) 
and also property which she may have acquired by inherit- 
ance, purchase, partition, seizure or finding,t are denominat- 
ed by Menu and the rest ‘woman’s property.’ 


3. The term ‘woman’s property’ conforms, in its 

3. Woman's pro- Import, with its etymology, and is not tech- 

perty is not atech- nical : for, if the literal sense be admissible, 
sical expression. a technical acceptation is improper. 


4. The enumeration of six sorts of woman’s property 

4 Muxv’s enn. DY Menu (“What was given before the 
nierationofsixsorts “nuptial fire, what was presented in the 
Henle. a less num-  “ bridal procession, what has been bestowed 
oy nob a greater: «in token of affection or respect, and what 
“ has been received by her from her brother, her mother. 


Annotations. 


2. Before the nuptial fire.] Near it. Subéd'hint. 

On account of supercession.] Supercession is the contracting of a second 
marriage througn the influence of passion, while a first wife lives, who was 
married to fulfil religious obligations. Subdd’hini. 

Property which she may have acquired by inheritance.j The commentator, 
PA'ʻLAM-BHAT'T'a, defends his author against the writers of the eastern school 
(Jimu'ta-va'HANa, &c.) on this point. Wealth, devolving ona woman by inherit- 
ance, is not classed by the authorities of that school with ‘a woman’s property. 
See Jimu’Tarva'uana, C. 4, and ©. 11. Sect. 1. § 8. i 

8. T'he term ‘woman's property’ is not technical.) This is contrary to the 
doctrine of Jimu’Ta-va'HaNa, C. 4. 

4. “ Bestowed in token of affection or vespect.”] This passage is read differ- 
ently in the Ketnácará and by Jimu'ta-va'nana (C. 4. Sect. 1. § 4.) It is here 
translated conformably with BAa'LAM-BHAT'T'A’s interpretation grounded on the 
subsequent text of Ca’rya'yana (§ 5.); where two reasons of an affectionate 

* Ba'LAM-BHAT'I'A, + Vide O. 1. Sect. 1 § 8 
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“or her father, are denominated the sis-fold property of a 
“woman; ") is intended, nct as a restriction of a greaicr 
number, but as a denial of a less. 


5. Definitions of presents given before.the nuptial fire 

=. Catova'vaya aNd 80 forth have been delivered by Ca'rya- 
defines those seve- Yana: “What is given to women at the 
RA camis “time of their marriage, near the nuptial 
“ fire, 1s celebrated by the wise as women’s property bestow- 
~ ed before the nuptial fire That, again, which a woman 
“ receives while she is conducted from her father’s house {to 
‘her husband’s dwelling,] is instanced as the property of a 
“woman; under the name of gift presented in the ‘bridal 
procession. Whatever has been given to her through affec- 
“tion by her mother-in-law or by her father-in-law, or bas 
“ been oilered to her as a token of respect, is denominated 
“an affectionate present. That, which ts received by a 
“ married woman or by a maiden, in the house of her hus- 
band or of her father, from her brother or from her parents, 
“is termed a kind gift.” . 


~ Annstations. 


gift are stated : one, simple affection ; the other, respect shown by an obei- 
sance at the woman’s feét. 


. 


5. “From her father's house.) _ The Rotnácora and’ Chintéman’i read 
-fron the parental abode.” See Jimu’ra-va'uana, O. 4. Sect. l. § 6. 


“ Ojfered to her as a token of respect:”] Given to her at the time of making 
an obeisance at her feet. Smerili-chandrica. 


HRY nominated an afectionate present.”] This reading is followed in the 
Siariti-chandrica, Viramitrodaya, &c. But the Reinacara, Chintdman'i, and 
Viváda-chandra read ‘denominated an acquisition through loveliness ;’ lávan- 
norjitam instead of priti-dattum. j 


t From her brother or from her parents.”] The Cal-ataru reads “from ber 
husband.” See JÍMU'TA-VA'HANA, C. 4. Sect. 2. § 21, 


“Termed a kind gift.”) So the commentary of Ba’'tam-puar’r’s explains | 
eau ddyica, as bearing the same sense with its etymon suddya. He censures | 
the interpretation which Jimv'ra-va'Hana has given. (C. 4. Sect. 1. § 22} 


* Menu, 9 194. 
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6. Besides [the author says;] “That which has been 
“given to her by her kindred ; as well as 
6. Other sorts «e Tamu} ue : 
noticed by RE OIE ate OWany tning ves 
j Be i DEN RE o gratuity, or any thing bestowed 
Yagsrawatcys. “after marriage.” What is given to a 
nje aae ion of damsel by her kindred ; by the relations of 
; her mother, or thos® of her father. The 
gratuity, for the receipt of which a girl is given in marriage. 
Whaet is bestowed or given after marriage, or subsequently 
tv the nuptials. 
7. Itissaid by Ca‘rya’vana, “What lias been received 
hike “by a woman from the family of her hus- 
7. Ca'tya‘yaya's ‘ha ia apatite bray MATANA 
definition of a gift Nd ata ti me pesteror to ner marag y AS 
subsequent, “called a sift subsequent; and so is that, 
Uae e “ which is similarly received from the family 
7 “of her father.” Ib is celebrated as wo 
man’s property : for this passage is connected with that 
which had gone before. (§ 5.) 
8. A woman’s property has been thus described. The 
8. A womans author next propounds the distribution of 


property: jecesiiite it: “ Her kinsmen take it, iP she die with- 
er kindred. “ out issue.”t 


9. If a woman die “without issue ;” that is, leaving 

9. Her husband PO Progeny ; in other words, having ied 

or other heirs in- daughter, nor daughters daughter, nor 

POULOSE failure (or daughter's son, nor son, hor son's Son ; the 

woman’s property, as above described, shall 

be taken by her kinsmen, namely, her husband and the rest, 
as will be [forthwitht] explained. 


10. The kinsmen have been declared generally to be 

. competent to succeed to a womans pro- 

10. The heirs ry ow disti ishes dif. 
are different, ac- perty. The author now dis pe ain waar oe 
cording totheform ferent heirs according to the diversity of 


Annotations. 


8. The gratuity, for the receipt of which a girl is given in marriage. } This 
relates to a marriage in the form termed A’sura or the like, BA'LAM-BHAT'T'A. 
7. “Similarly received from the family of her father.”\ The Retnécara 
reads ‘from her own family; Jimu’ta-va'uaNna, ‘from the family of her kin- 
dreu.’ See Jimu’ta-va'Hana, C. 4, Sect. 1. § 2. 


* WVoalimvawareya ? 146 + Thid. 2 245 * Ra's. repay a 
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the marriage ceremonies. “ The property 
& of a childless woman, married in the form 
«denominated Brahma, or in any of the 
“ four (unblamed modes of marriage,] goes 
to her husband: but, if she leave progeny, 1t will go to her 
~ {daughter's} daughters: and, in other forms of marrlage, 
“las tne A’sura, &e.,] it goes to her father [and mother, on 
“ failure of her own issue. ™] i a 

11. Of a woman dying without issue as before stated, 
and who had become a wife by any ol 
the four modes of inarriage denominated 
Brith, Daiva, Asta, and Prjápatya, tne 


of the marriage 
ceremony: as 
shown by XYAa'JNYA- 
WALCYA. 


1l. Explanation 
of the text In 
foar untklamed 
forms of marriage, 


tie husband is first 
entitled to the suc- 


cession: after him, 


his nearest of kin. 


iwhole|] property, as before described, 
belongs in the first place to her husband. On 
failure of him, it goes to his nearest kinsmen 
(sapin'd’as) allied by ‘funeral oblations. 


But, in the other forms of marriage called .i’sura, Gdnd’- 
harba, Rdcshusa and Puis'dcha; the property of a childless 
woman goes to her parents, that is, to her father and 
mother. ‘The succession devolves first (and the reason 


In the four other 
forms of marriage, 
the pareats inherit; 
and first the mo- 
ther; after her, the 
father: failing 
them, their next of 
kin. 


9] 


12. In every form 
of marriage, if there 
be issue, daugh- 
ters inherit ; or 
grand-daughters. 


has been before explained, t) on the mother, 
who is virtually exhibited [first] in the 
elliptical phrase pitriyámi implying “goes 
‘(gacl’hatij) to both parents (pitarau;) 
‘that is, to the mother and to the father.’ 
On failure of them, their nextof kin take the 
succession. 


2. In all forms of marriage, if the woman “leave: 


progeny ;” that is, if she have issue ; her 
property devolves on her daughters. In 
this place, by the term “daughters,” grand- 
daughters are signified ; for the immediate 
female descendants are expressly mentioned 


in a preceding passage ; “the daughters share the residue of 
“their mother's property, after payment of her debts.”§ 


Annotations. 


ll. Dying without issue as hefore stated.) Without any of the five des- 
cendants abovementioned (§ 9.) BA'LAM-BHAT'T'A. 

12. In all forms of marriage.) Several variations in the realing of this 
passage are noticed by BA'LAM-BHAT'T'A: a3 sarvéshw apt, or sarvéshw éva, 
or eurvéshu. There is only a shade of differeuce in thé interpretation. 


# Y,'anvawatora, 2 146. 


+ BA'LAM-BHAPT A. t Erat. s. 


§ Ya'snwawarcyYa. 2. 118. Vide sivra, C. 1. Sect. 3. § 8. 
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13. Hence, if the mother be dead, daughters take her 

13. First, the property in the first instance: and here, in 
eens bite, the case of competition between married and 
ried one, who ig Malden daughters, the unmarried take the 
unprovided; lastly, Succession ; but, on failure of them, the 
CNAS hasa pro- married daughters : and here again, in the 

i case of competition between such as are 
provided and those who are unendowed, the unendowed take 
the succession first ; but, on failure of them, those who are 
endowed. Thus Gavrana says, “ A woman's property goes 
“ to her daughters unmarried, or unprovided ;”* ‘or provid- 
ed,’ as is implied by the conjunctive particle in the text. 
“ Unprovided” are such as are destitute of wealth or with- 
out issue. 

14, But this [rule, for the dau ahter’s succession to the 

14. Butbrothers Other's goods,*] is exclusive of the fee or 
inherit the fee or gratuity. Tor that goes to brothers of the 
ore Gomi whole blood, contomnably with the text of 
y ; Gavrama: “The sister's fee belongs to the 

uterine brothers : after [the death of] the mother. ”t 

15. On failure of all daughters, the grand-daugh- 
15a AAE ters in the female line take the succession 
ters, grand-daugh- under tifis text: “if she leave pro- 
oe in the female “ oeny, it goes to her fdaughter’s) daugh- 
ine inherit. te HUONI as ri H 
ters. § 

16) E A 16. If there be a multitude of these 
the allotments of [grand-daughters,|] children of different 
a PAi respecta mothers, and unequal in number, shares 

i should be allotted to them though their 


Annotations. 


14. “ After the death of the mother.”|) This version is according to the 
interpretation given in the Subdd'hini; which agrees with that of the scholiast 
of Gautama, the Calpatary and other authorities. But the text is read and 
explained differently by Jímu'ra-va'naxa., (C. 4. Sect. 3. § 27.) 

Ba'tam-Buat'?’A understands by the term ‘mother,’ in this place, the 
woman herself, or, in short, the sister, after whose death her fee or nuptial 
gratuity goes to her brothers. 

16, Children of different mothers, and unequal in number.] Where the 
daughters were numerous, but are not living; and their female children are 
unequal in number, one having left a single daughter; another, two; and a 


* GAUTAMA, 28, 22. Vide snpra. C. 1. Sect 3. § 11 
t Gautama, 28. 23 $ Vide§10 £12 ” 


i= 
+ Ba Lam-BHaT Ta. 
t 


(| BA LAM-BBATU”A. 
> 4? 
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So Gautama mothers, as ‘directed by Gautama: “Or 
aia “the partition may be according to the 
“ mothers : and a particular distribution may be made in the 
‘respective sets.”* 
17. But if there be daughters as well as daughter's 
17. But,ifthere daughters, a trifle only is to be given to 
be daughters, a the grand-daughters. So Menu declares : 
aed eres “ Even to the daughters of those daughters, 
daughters. “something should be given, as may be fit, 
yon “from the assets of their maternal grand- 
“mother, on the score of natural aftection.”+ 
18. On failuze also of daughter’s daughters, the 
18. Indefaultof daughter's sons are entitled to the succes- 
thosegrand-daugh- sion. Thus Na’repa says, “ Let daughters 
ate a he, „f « divide their mother’s wealth ; or, on fai- 
aughters inherit : ? ? 
as hinted by “lure of daughters, their male issue.”{ For 
SR the pronoun refers to the contiguous term 
“ daughters.” 
19. If there be no grandsons in the female line, sons 
19. Afterthem, take the property: for it has been already 
PENTIN issue suc- declared, “the [male] issue succeeds in 
Thisisconfirmea ‘‘ their default.”§ Munu likewise shows the 
Say Me right of sons, as well as of daughters, to 
their mother’s effects: “ When the mother is dead, let all 
“the uterine brothers and the uterine sisters equally divide 
“the maternal estate.”!| 


2L 


Annotations. 


third, three; how shall the maternal grandmother’s property be distributed 
among her grand-danghters? Having put this question, the author reminds 
the readers of the mode of distribution of a paternal grandfather’s estate 
among his grandsons. (C.1. Sect. 5.) Subdd'hint. 

18. “Their male issue.”] Several variations in the reading of the last 
term are noticed in the commentary of Ba'Lam-BHAT'T'Aa ; making the term 
either singular or plural, and putting it in the first or in the seventh case. He 
deduces, however, the same meanjng from these different readings. 

The pronoun refers to the contiguous term.| Jimu'ta-va'Hana, citing this 
passage for the’ succession of sons rather than of grandsons, seems to have 
understood the pronoun as referring to the remoter word ‘mother.’ See 
Jimu'vatva'Hana. C. 4. Sect. 2. § 13. 

19. “ Let all the uterine brothers se .+.... equally divide.”| In the 
Calpataru the text is read “let all the sons by the same mother divide:” sarvé 


* Gautama, 28. 15. + Menu, 9. 193. t+ Na’eepa, 13.1. 
§ Ya'snvawaxcra, 2.118. Vide supra. C. 1. Sect. 3. § 12. || Menu, 9. 192. 
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20. ‘All the uterine brothers should divide the 
20 Exposition < Maternal estate equally ; and so should 
gt e es ote : sisters by the same mothers.’ Such is the 
ters do not share COBStruction ; and the meaning is, not that 
ther; but suc- * brothers and sisters share together ; for 
reciprocation is not indicated, since the 
abridged form of the conjunctive compound has not been 
employed: but the conjunctive particle (cha) is here very 
properly used with reference to the person making the par- 
tition ; as in the example, De’vaparra practises agriculture, 
and so does Yssyyapatrs. 


Annotations. 
putrah sahodarah instead of saman sarvé sahddarah. 


20. Since the abridged form ef the conjunctive compound hes not beer 
enjoyed.) Nouns coalesce and form a single word denominated dwandwa or 
conjunctive compound, when the sense of the conjunctive particle (cha * and) 
is denoted. Pa'x‘1nt, 2. 2. 29. Vide supra Sect. 3. § 2. 


The import of the particle, here intended, is either reciprocation (itaretara) 
explained to be ‘the union, in regard to a single matter, of things specifically 
‘different, but mutua!ly related, and mixed or associated, though contrasted ; 
or it is cumulation (sanuihira) explained as ‘the uuion of such things, by an 
“association, in which contrast is not marked.’ The other senses of the cou- 
junctive particle are assemblage (sanuchehaye) ov ‘the gathering together of 
‘two or more things independent of each other, but assemblod iu idea with 
“reference to some common action or circuimstauce ; and superuddition 
(anwichaya) or ‘the connexion of a secondary aud unessential object with a 
* primary and principal one, through a sep.rate action or circumstance con- 
* sequent to it.’ In the tivo last senses of the conjunctive pai :icle, there is not 
such a connexion of the terms as authorizes their cvalition to form a compound 
term. Catyar'a, Padumanjari, Se. 


If reciprocation, as above explained, were meant to be indicated in the text 
of Menu (§ 19.), the word bhratiè “ brother” would have been used, inflected 
however iù the dual number to denote ‘brother and sister’ (Pa’n'1N1, 1.-2. 68.) ; 
or else ‘children,’ or some generic terin, would have been employed in the 
plural (Pa‘n’inr, l: 2. 64.) But the text is not so expressed. Consequently 
reciprocation is not indicated. Subdd’kiné and Ba'LAM-BHAT'T'A. 


The conjunctive particle is here very properly used.) Itis employed in one 
of the acceptations, which do not admit of nouns coalescing in a compound 
term, namely, in that of superaddition, as in the example which follows. 


‘ D. practises agriculture; and so does Y.’ ‘Brothers share equally ; so do 
sisters.’ 


_ With reference to the person making the partition.) ‘ Another reading of 
this passage is noticed in the commentary of Ba'tam-buar's’4: “with the 


372 THE MITACSHARA CHAP, il. 
21 No deduec- iy Acs Equally” is specitied (§ 19.) to 


gep for the geri forbid the allojment of deductions [to the 
prather ‘!he whole . 
blood excludes the eldest and so forth.] The whole blood is 
half blood. mentioned to exclude the half blood. 


22. But, though springing from a different mother, the 

22. The step. oeughter of a rival wife, being superior hy 

dauehter may in. Class, shall take the property of a childless 

herie, if she be of woman who belongs to an inferior vribe. 

E a Or, on failure of the step-daughter, her 

issue shall succeed. So Menu declares : 

4 The wealth of a woman, which has been in any manner 

“ given to her by her father, let the Brahman? damsel take ; 
“or let it belong to her offspring.”* 


23. The mention of a Bróhman’'i includes any supe- 

23. This intends rior class. Hence the daughter of a Oshd- 

any superior tribe. gyjya wife takes the goods of a childless 

Vais'ya: [aud the daughter of a Bráhman’i, Cshatriya, or 
Vars‘'yu, inherits the property of a S'údra.t] 


24. On failure of sons, grandsons inherit their pater- 

24 After sons, nal grandmother’s wealth. For GaAUTaMA 
grandsons inher. says, “They, who share the inheritance, 
must pay the debts:"f{ and the gvandsons are bound to 
discharge the debts of their paternal grandmother ; for the 


text expresses ‘‘ Debts must be paid by sons and son’s sons. ’§ 


ea Aes He 25. On failure of grandsons also, the 

MsHaAnd a e . 

e as ao husband and other relatives abovemen- 

mentioned. tioned|| are successors to the wealth. 
Annotations. 


import of superaddition relatively ‘to the person who makes the partition ;” 
Vibhdga-cartittwén'dnwdchayén'épi, instead of vibhdga-cartritw'dnwayén dpi. 

23. Hence the daughter of a Cshatviya wife takes the goods of a childless 
Vais'ya.] This inference is contested by S/nicrisun’a in his commentary on 
the Diya-bhuga of JÍMU'TA-VA'HANA. 

24. The grandsons are bound to discharge the debts.) ‘Since one text 
‘declares them liable for the debts; and the other provides, that the debts shall 
‘be paid by those who share the inheritance; it follows, that they share the 
‘heritage.’ Subod'hini, Se. 


= # Ménu,9,198. + Subdd’hint and Ba'tam-nnar’v’a, $ Gautama, 12. 32. 
§ Ya'unyawaxcya, 2. 50. \| § 9.—11. 
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26. On occasion of treating of woman’s property, the 


26. A passage 
of Ya'JNYAWALCYA 
concerning an 
affianced damsel. 


author adds something concerning abetroth- 
ed maiden: ‘ For detaining a damsel, after 
“afhancing her, the offender should be 
“fined, and should also make good the 


66 expenditure together with interest.’ 


27. 


27. Interpreta- 
tion of the text. 
One, who betroths 
a damsel and after- 
wards retracts the 
engagement with- 
out cause, shall be 
fined. 


One, who has verbally given a damsel [in mar- 


riage] but retracts the gift, must be fined by 
the king,in proportion to [the amount of] the 
property or [the magnitude of] vhe offence ; 
and according to [the rank of the parties, 
their qualities,t and] other circumstances. 
This is applicable, if there be no sufficient 


motive for retracting the engagement. But, if there be 
good cause, he shall not be fined, since retraction is autho- 
rized in such a case. “ The damsel, though betrothed, may 
“ be withheld, if a preferable suitor present himself.” 
28. Whatever has been expended, on account of the 
28., The expen. eSpousels, by the [intended] bridegroom, 
ses incurred must [or by his father or guardian,§] for the 
bemadejeod. gratification of his own or of the damsel’s 
relations, must be repaid in full, with interest, by the 
affiancer to the bridegroom. 


29. Should a damsel, anyhow affianced, ie before 
i narr] what 1s to 
29. If the be- the completion of the marriage, 


be done in that case? The author replies, 
“Tf shedie [after troth plighted,] let the 
“bridegroom take back the gifts which 
“he had presented ; paying, however, the 
“ charges on both sides.”|| 

If a betrothed damsel die, the bridegroom shall 
take the rings and other presents, or the 
nuptial gratuity, which had been previously 


trothed damsel die, 
the bridegroom's 
presents are re- 
turned to him; as 
directed by 
Ya'INYAWALCYA. 


30. 


30. Exposition 
of the text. 


Annotations. 


29. Anyhow afianced.] By a religious rite, or by taking of hands, or in 
any other manner. BA'LAM-BHAT'TA. 
"30. Clearing or discharging] The common reading of the passage is 
vigan'ya ‘accounting ;” but Ba'LaM-BHaT't'a rejects that reading, and sub- 
stitutes vigamya “removing” or ‘discharging. 
* Ya'unyawaccya, 2, 147. 
§ Ba‘LAM-BHAT'? A; 


+ BA'LAM-BHAVV a, t Ya/INYAWaLUYA, 1, 65. 
I| Yaonvawatcya,.2, 147. 
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given by him [tọ the bride,]. “paying, however, the charges 
on both sides:” that is, clearing or discharging the expense 
which has been incurred both by the person who gave the 
damsel and by himself, he may take the residue. But her 
uterine brothers shall have the ornaments for the head, and 
other gifts, which may have been presented to the maiden 
by her maternal grandfather, [or her paternal uncle,*] or 
other relations; as well as the property, which may have 
been regularly inherited by her. For Bavup’na’yana says : 
“The wealih of a deceased damsel, let the uterine brethren 
“themselves take. On failure of them, it shall belong to the 
“ mother; or, if she be dead, to the father.’”t 


31. Ithas been declared, that the property of a woman 
31. Ahusbana, leaving no issue, goes to her husband. The 
in distress, using author now shows, that, in certain circum- 
Me ae Popery stances, a husband is allowed to take his 
anO NE Ook wife’s goods in her life-time, and although 
_So Ya'ssyawat- she have issue: “ A husband is not liable 
eee rae “to make good the property of his wife 
aken by him in a famine, or for the performance of a duty, 
“ or during illness, or while under restraint.” 


eed 
ù 


32. Ina famine, for the preservation ofthe family, or 
32. Explanation at a time when a religious duty must indis- 
of the passage. pensably be performed, or in illness, or 
“ during restraint” or confinement in prison or under cor- 
poral penalties, the husband, being destitute of other funds 
and therefore taking his wifes property, is not liable to 
restore it. But, if he seize it in any other manner [or 
uncer other circumstances,] he must make it good. 


Annotations. 


He may tale the residue.| The meaning is this: after deducting from the 
damsel’s property, the amount which has been expended by the giver or 
acceptor of the maid, or by their fathers or other relations on both sides, in 
contemplation of the marriage, let the residue be delivered to the bridegroom. 
Subod' hint. 

32. Is not liable to restore it.) He is not positively required to make it 
good. BA'LAM-BHAT'T'A. 


E Ba'baM-BHAT'T' 2. t Ya'syyawaroyza, 2. 148.- 
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33. The property of a woman must not be taken in 
83. .No other her life-time by any other kinsman or heir 
et but her but her husband: since punishment 1s 
2usband, may take TEN a IODA ANT em ROL TOE 
her property. enounced against such conduct: (“Their 
PA © ad ‘‘ kinsmen, who take their goods m their 
punis EETA life-time, a virtuous king should chastise 
against the offen- “ by inflicting the punishment of theft: ~) 
ge ` and it is pronounced an offence; “Such 
“ ornaments, as are worn by women during the life of their 
“ husband, the heirs of the husband shall not divide among 
“themselves: they, who do so, are degraded from their 
Sorrel oye), Mp 
34. A present made on her liusband’s marriage to 
34. A present another wife has been mentioned as a 
on occasion of a woman’s property (§ 1.) The author des- 
second marriage 0 y z i 
described by Ya- cribes such a present: “To a woman, 
INYAWALCYA. “whose husband marries a second wife, let 
“him give an equal sum, [as a compensation] for the super- 
“ cession, provided no separate property have been bestowed 
“on her: but, if any have been assigned, let him allot half."t 
35. She is said to be superceded, over whom a mar- 
35. Interpreta: Mage is contracted. To a wife so superced- 
tion of the text. ed, as much should be given on account of 
the supercession, as is expended [in jewels and ornaments, 
or the like,§] for the second marriage : provided separate 
property had not been previously given to her by her hus- 
band ; or by her. father-in-law. But, if such property had 
been already bestowed on her, half the sum expended on 
the second marriage should be given. Here the word 
‘half’ (ardd’ha) does not intend an exact moiety. So 


Annotations. 


35. Here the word half does not intend an exact moiety.} The term, as 
it stands iu the original text, is not neuter, that it should signify an equal 
part or exact moiety: but it is masculine, and signifies portion in general, 

, (Amera. l. 1. 2. 17.) Subdd'hint. : 

if Ba’LAM-BHAT TA, citing a passage of the J/ahdbhdshya to prove that 
ardd'ha in the masculine signifies half; interprets the quotation from the 
Amera-Cosha (1. 1. 2. 17.) as exhibiting ardd'ha, masculine and neuter, in the 
sense of moiety. He therefore rejects the foregoing explanation, and consi- 
ders the word ‘half’ as employed in the text for an indefinite sense. 


* Na‘repa, as cited by Ba’Lam-Buar’?’a; but not found in his institutes. 
t Menu, 9. 200. Vide supra. C. 1, Sect. 4. § 19. 
tT Ya'snyawatcra, 2. 149. § BA'LAM-BHAT'T A. 
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mach therefore should be paid, as will make the wealth, 
already conferred on her, equal to the prescribed amount of 
compensation. Such is the meaning. 


SADC) tae (ONY XI. 


On the evidence of a Purtition. 


1. Haviye thus explained partition of heritage, the 
o H TEN i EITE 
U ohe Ns author | next propounds the evidence by 
cra specifies the Which it may be proved in a case of doubt. 
evidence of parti“ When partition is denied, the fact of it 
tion if doubted. e% T o 3 Š f 
“may be ascertained by the evidence © 
“kinsmen, relatives, and witnesses, and by written proof, or 
“by separate possession of house or field.’ 


2. If partition be denied or disputed, the fact may be 


2, Explanation known and certainty be obtaincd by the 
of the text, testimony of kinsmen, relatives of the 
father or of the mother, such as maternal uncles and the 
rest, being competent witnesses as before described ;+ or by 
the evidoace of # writing, or record of the partition. Tt 
may also. be ascertained by separate or unmixed house and 


field. 


ovo Lhe practice of agriculture or other business pur- 
3, Other proofs SUCA apart from the rest, and the observ- 
of separation are ance of the five great sacraments? and 
stated by Narea. other relivious duties performed separately 
from them, are pronounced by Na’repa to be tokens of a 
partition. “If a questiou arise among co-heirs in regard to 
“ the fact of partition, it must be ascertained by the evidence 


Annotations. 


2. “By the testimony of kinsmen?! Or rather strangers belonging to 
the same tribe with the parties. Ba’: AM-BNAT'T'A. 


* Ya/syvawatoya, 2, 150, +n the preceding book on Evidence- ft Menu, 3. 69. 


AFT RESENT mn 


SECT. XII. ON INHERITANCE. 877 


of kinsmen, by the record of the distribution, or by sepa- 
rate transaction of affairs. The religious duty of unse- 
parated brethren is single. When partition indeed has been 
made, religious duties become separate foreach of them.”* 


4. Other signs of previous separation are specified 

4. Andagainin by the same author: “Separated, not un- 

a subsequent pas- “separated brethren, may reciprocally bear 

cage Ml “testimony, become sureties, bestow gifts, 
“and accept presents.” f 


Annotations. 
3. “By the record of the distribution.’’] Another reading is noticed by 
BA'LAM-BHAT'T'A : “by occupancy or by a writing;” bhdga-léc'hyéna instead of 
bhiga-léc'hyéna. See Jimu’ta-va'Hana, O. 14. § 1. 


# Na’repa, 12.—36. 37. + Ibid., 13. 39. 
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Ås 
Absentect Sta) VEREN securing of share of, on partition, 58 ; allot- 
É ‘ ` ment of share on return after distribution, 142. 
Acquirer... ......... he entitled to double share of property, 39, 275. 
Adoption...... PAA, saa widow’s power of, 308; by disqualified per- 


sons prohibited, 363; of only son disallowed, 
310; and so of the eldest, 310; ceremonies to be 
observed in, 310; rights and liabilities of son by, 
152; share of legitimate son born afier, 315, 316, 
321; precludes inheritance to -natural father’s 
estate, 318; unless no other male issue, 318. 


Aigen eae a eee sacrifice, 205 

Agqnéshomiya ... 2.2.2... sacrifice, 205. 

A’hninailmea... ........ -worship, 113. 

Alter ais nL eer ae Ue when to be provided, 209. 
Ambushtha ........,.:.... a class of mediate origin, 118, 302. 


Ancestral property ...... equal rights of father and son in, 276; re- 
covery of, 134; partition of when parents dead or 


mother past child bearing, 23, 24. See Partition. 


Anlchonet ne devolution of goods of, 226. 
Amvadheyt............... or subsequent gift, 91. 
Aniyapirua o. aaan descriptions of, 
Apahánant A ee nen what is, 281. 
Apavidďha aaa. who is, 154, 314. _ : 
APOSTILA EE NT unworthy of inheritance, 105. 
Appointed daughter......see Daughter. 
Apratibandha............ unobstructed heritage, 242. 
ifts at, devolve on husband 


Arsha form of marria geunblame d, 88; gi 
on failure of issue, 87, 88. r 
223, 224, 354 i, property of 


Ascetic ; i to, 4: 

Pee cesses sees. A Succession LO, 4 
consists in clothes, books, &c., 856. 

Assent ......... i implied under certain circumstances, 133. 
Pease? iven at, 87, 90; such 


ifts g 
who succeeds to 81 vi 
acquisitions liable to partition, 269. 


B. 
Bunch henna eee who indicated py the term, 350; succession 
of, 352. X s i f 
Bes str de) aie ae should l ave Meee aS OT at awe ee 
et jiglihood, 1403 but inherit among Sidra, 151. 
ns hen punishable and when justi- 


Betrithal toe yer we retractation W 
fiable, 373. | dca husband to take back 

Betrothed daughter ,.....if she die, 1:500% < ii E ack 
ifts, 373 ; Mey be given in marriage to another if 

S tenucd husband die. 298; takes after unaffianc- 


85. j ‘ 
He term usually used when maintenance 


A Seeder ratte (s OUSC: 
p ordained, 173. 


Bharya 


tf INDEX. 


Blind excluded trom inheritance, 103. 

Books... not to be shared by ignorant brethren, 1380. 

Brahma marriaye . devolution ef property in case of, 88. 

Brahme-ddya ..... _ pious oft, LE. 

Brahmana. Le mn property of, does not go to the crown, 298 <- 
S marriages, 142; iake on failure of heirs, 220, 226. 

Brother ... . _ succession of whole blood, 24, 200, 211, #24 ; 


whole inherit before half blood, 347; elder takes 
two shares, 35; does not inherit preferably 
nuptial present of sisters, 90; but does iaherit 
presents received alter marriage, 90 ; right of 
snecession, 195; funeral oblations, 199 ; associat- 
ed half brother, 202; inherit after father, 346. 


€. 
Uattle............... when distributable, 273. 
Ohan dalare ERA when a man is considered a mere, 176. 
DY CRESS EE base slaves included among, 27. 
Mothes EE Ad. E eats worn should not be divided, 133, 272; new 


may be divided, 272; of students, hermits, and 
ascetics, 356. 


Uognate kindred .........term defined, 350 ; succession of, 352. 

Collateral inheritunce ...superatilandha, 242. 

Concealed effects... ... ..distribution of, 229. 

Concwbines;..... ai a. maintenance of, 179; not to be shared by sons, 
274. 

Coparcener ..... Wahi a allotment of share on returning from abroad 
after distribution, 141. 

Corrody ..... ae ae ... term defined, 26. 

Cousins ......... .. partition between, 60. 

Owes sca ae _... eldest brother’s portion, 36; man kind to 


worthy of gifts, 130: paths for not liable to parti- 
Gon 183. ~ 


$ i Éb. 
Déeshen'atyas ...... ... ‘people of the south, 37. 
Datta, dattace,dattrima.son given, 154, 369. 
Daughter... ...... ... .jnheritsif there be no widow, 184, 224; order 


in which sisters take, 79—81. 185—187, 224, 341, 
342; son of, inherits in default of daughter, 80, 
189, 191, 224, 242: succession of to mother’s sepa- 
rate property, 78, 868 ; appointed, share of if son be 
subsequently born, 37, 152.315; son of appointe: 
considered as son’s son, 152: share of, on parti- 
tion, 64, 65, 66; if funds smail, sons contribute to 
allotment, 65; does not take on ` „petition by right 
of inheritance, 65; brothers defray marriage ape 
penses, 65, 66: duty of disposal in marriage resti 
with grandfather on death of father, 67; succession 
of barren or widowed, $1; married debarred from 
inheritance by son, $1; mother’s nuptial presents 
go,to, and in what order. $5; succession devolving 
on reverts, on failure of issue, to father’s heirs, 
183, 193; son of prescutsoblation,185, 316; unpro- 
vided, takes preferably to enriched, 342 ; widowed, 
excluded, 188, 224; has no right before father’s 
death, 290; entitled to maintenance when disqua- 
lifed, 360; term includes grand-daughter, 369. ~ 


(NDEX. ii 


Daya Mee heritage, wealth, 3, 242. 

Daya-bhaga@... .......... partition of heritage, 2. 

Dayada ............ heir, used frequently to signify any succes- 
sor other than son, 319. ; 

Deafness ...... ... .disqualifies for inheritance, 103. 


Debts ............... .....obligation of paying father’s, 21; and of 
mother’s, 22. 

Degradation...............cause of divestiture of property, 14; for em- 
bezzleroent excludes from partition, 233; penalty 
of, incurred for non-maintenance of excluded 

% classes, 362. l i 

Distress ... ... ............authorizes alienation of property by single 
member, 257 ; wife’s property may be used in time 
of, and not re-placed, 374. 


Drams pre en eee not divisible, 138. À í 
DUm AE TAE ..-.-;.--Who are, 1083; excluded from inheritance, 103. 
Dwelling-house ... ... a. no division of, takes place, 188. i } 
Dwyáåmushy ayan tt... son of two fathers, rights of, 296 ; inferior to 
natural father’s legitimate son, 304. 
E. 


Embezzlement ...........i8 not theft, 231; of common property 18 cri- 
nimal, 295. 


" x 4 . m 2 Xal 
aesa edane of property in default of heir, dee oe 228, 
dot; except in the case of priests, a Paes 
ENIG soy vonBse yt EIT may marry, 106; and have issue PY 
man, LOG ` 
: » AR A de are 278. tive 
PROTON odara de daed of fact of partition, 236, 376 5 at p eee 
uthnissible in default of direct, 239. See eBser. 
Beckson tec. from inheritance, 360. 
p 
3 . $ i 'stributi his own 
AAEE dope: -ovecogne yee right of, tosueeeed, 1945 distribution of 


acquisitions, 27, 49, 2595 takes a double share of 
patvimony, 28, 35, 49; as well a A son’s deduc- 
qrisitions, 46; may withhold ios after daugh- 
tion fromthe /pauemonys OA T restriction 
ters son, 194; power over Dh n? 
in regard to a RE 250; aour y7 mi 

č 962; donations to Sous 


imme as well as the car, # 196, 343. 
not divisible, 275; inherits after whom 6, 34 


Field: ROO Tae ae snot divisible, 133. ake 
Finding .......- Sy aes roperty acquired by, 49V. pt 

e J R R ERE l ent to marry, 373. X 
Fine ..... Wr iets TEPER, ae for breaking engagem ! secrated, 159 ; 
Ia Neea alas, URA: wife partakes of husband’s con 3 


946 - rent of 
two-fold character of a hallowed, 246; pare 


male offspring, 311. 273; oblations of, 


i Saio $ a 
Food Bs eee Roe dressed net divisible, ate 
to whom to be presented, 21/2, Clift 
ys = a” Soe Gifts 
Emiano iea ease o presents farm, 270, 971, mee if 
Funeral reports ao.. 9. 
G 5 
; , A 3. 
Gandherbit saa cove marriage ceremony, 87, 88, 99 


Q, 
Gentiles oys ASh METAN Are ani wher they share, 34s 


i - 


INDEX. 


w 

Gifts arene are roere rretan property arises by, 10; nuptial exempt from 
partition, 268; amicable, 270, 271; descent of land 
received in, 396; of gold and water, 258. 

(Baits gacpas E eldest brother’s right to a pair of, 30. 

Gold amd Water......... gift of, 258. } 

COOR ANE NES inheritance by persons of the same, 220 

Gomara eiee esas succession by, 349. 

Granddaughters ...... inherit stridhana, 369. 

Grandfather nsss- right to inherit, 225, 549. 

Grandmother ............ succession of paternal, 346, 349; imher.ts 


mia tons 
Grandsons 


Great-qrandmother... 


Great-yrandson ... 


sseeereer 


Gúđhaja .......... 
Gúd'hótpanna . 


brothers, and nephews, 197. 

share with uncle’s grand- 
father’s estate, 26; partition extends to, 58; do 
not succeed during lives of their fathers, 59; of 
brothers, 214, 225; of maternal males, 916, 225: 
division of estate of grandfather, 276; may pre- 
yent dissipation of father’s intended property, 
279; inherit paternal gra ndmother’s wealth. 
and pay her debts, 372; their risht of succession. 
224. 

_ her right to inherit, 350. 

hares great-grandfather’ s property, 20 ; par 

tition extends to, 58; benefit derived from, 170; 

of brother excluded, 214; right of succession, 252 

Tee of a widow, 183. 
son of hidden origi, 309. 

„son seerstly produc d, 151 


after grandfathers, 
_.. ...take per stirpes, 60 ; 


& 


see . 


iil. 
HOY DOOU 60... ...2.: deduction on partition amongst brothers of 
the, 39; distinction between whole blood and 
d half, 180. 
Lalf-brothers... 1... tight of, 324; associated, 323 
Heifer Raia eiod given for soma, 175. 
Heritage sensie ens defined, 5, 242. 
[Terinitsan hte esate heir to, 228, 354; partition or father becom- 
ing a, 14; hoard of wild rice belonging to a, 224: 
HELY may have property, 35%. 
Hólách.ssss ereinen the festival of spring, 37, 11 De 
Fines CERTI when distributable, 272. ih 
FT ONRE a iati oc Beene etees constructed by father’s consent indivisible, 
133. 
Householder ...... ... -partition after father ceases to be, 14. i 
nUan ARA, Ee j ve a eae E EN. ; sation to 
Husbane intercourse with wife, 150; compe? a i 


he ee ASS 


Immoveable property ...given to a wife, 


Impotent 


wife for supercession, 63; power oveF 
perty of wife, 75; bound to feed, clothe, &+ 
stridhana, when inherited by. 368, 372. 


| 


Who is an, 103, 361; excluded from inherit- 


ance, 103, 361. 
254; distinguished from 


wife: ‘ 


moveables, 29. \ 
described, 103; excluded from inheritance. 
163. 3G]; son begotten on wife of, 45. 


INDEX v 


Improvement ... n... ..of undivided property, 275. 
ndra Aep LL, Slee curds and milk consecrated to, 205 ; oblation 
7 to, 311. 
UU NOPULI IEE ohn dsb ebo0se 40° exclusion from, 104; includes succession to 
PA Ny relative’s effects, 3. 
HERMANOS) panoddea spe poses of brothers completed out of common funds, 
285. 
Fjrse t tS AnAE uae VANA S NON in ordure, father, &c., of girl who has men- 
struated before marriage, are born, 186. j 
Interest.......... On woman’s property taken against her will, 
77- 
} J. 
Jyotishtomm............... sacrifice, eae 
K. 
KAA sees WE NIAS son of an unmarried damsel, 154, 305. 
KGinug ©. aa A S oe takes heirless property subject to certain 


charges, 395; never vacates throne, 193; should 
De informed of intention of adoption, 311. 


JKR to E S o GG person misapplying articles received for sacii- 
; fice becomes a, 334. ; 
CSUN UE E E marriage by, 143 ; son by wife of takes 
whole property when, 922. 
L. 
pamata et 08. ee exchidedtion: inheritance, 103. 
rah ie AAE E RE ONAA given as& pious gift, 146; who not entitled 
to, 146; formalities required for transfer, 258. 
i oria E MERTE 
AUG oonapo sban saar acquisitions through, 270; impartability of 
wealth acquired by, 110, 112, 268. 
inneal soowboede a ARA inheritance, 244. |, 
Tang eed eaves ae understood as signifying a person who has 


entered & religious order, 104. 


Loaf and Staff...:........ analogy, 58, 91, 294 


Dundti s a E E, osuboe see Madness. 
M. {i 7 
Mccann E \e'd'hatit'hi’s and Gov'indra-raja’s explana 
Mee Boe [eo tion of the term erroneous, 110. | cs ) 
MAANESS ie a anne ene excludes from inheritance, 103,360; entitles 
to maintenance, 


RAEAN AAR of bastards, 149 ; of concubines, 179 ; of son 
Meee Oe woman by man of lower class, 105; of per- . 

3 xcluded from inheritance, 103; resumption 

sons ¢ 340; of adopted son of different 

; of son of a twice born by a female 
of a woman suspected of incontinence, 

at daughters and wives of disqualified per- 

> 


363. 
Wunayement of divided estate by one of the brothers, 
baie Ss) m: vee ey: mat 


ts succession to woman’s property, 86, 88. 
its for abuity not to be received by father for 
369; daughter in, 94; with women of different 
givin’ 142- widow fo allot share for daughters 


vi 


Marriage (continued)... 


Moon 


Meveables 


Nephew... 


Nirvesa Mivishta 


Nishéda,,... 


Oblations.. 
Occupation 
Ornaments 


Dittegsne® ei ee 


Paistacha............ 
Parents 


Partition... ... 


Pee eee eens wee eseees 


INDEX. 


184; of daughter, to take place before puberty, 
186; allotment for sisters, 286; compensation to 
wife of, 365; penalty for retracting engagement 
of, 373; re-payment of expenses of espousal on 
breach of engagement, 373; return of presents if 
betrothed damsel die, 373. i 

property devolves on failing paternal line, 216. 

securing shares of, 58. : 

use or gift of things belonging to another 
by, 2382. 


tPA VEE ws... Sacrifices at fulland new, 205; oblationsat fuil, 


234. 


her right to succeed, 196, 224; partition 


after ceasing to bear children, 56; partition 
among whole brothers during life of, 54; shares 
equally with sons, 63; the term does not include 
step-mother, 63; inherits after whom, 196, 343 ; 
sons to discharge debts, 266; devolution of stri- 
dhana of, 266. 


„though inherited may be unequally divided, 


MEAE TEE ede his right to succeed, 212; 


29; father’s power over, 258. 


N. 

does not inherit 
jointly with brothers, 200, 348; brother of half 
blood inherits before, 201; of half blood excluded 
by nephew of whole blood, 212, 224; to be adopted 
in preference to a stranger, 320; does not siang 
with uncle, but takes whatis vested in father, 345. 


„Signification of the terms, 250. 
„Signification of the term, 148. 


Q. 


... by descendants, 170. 


... their night of succession 


defined, 4, 6, 243; ownership by, 


property acquired by, 250. 
of betrothed damsel, 3783 ; of wife, 375. 


..excluded from inheritance, 103, 861 ; entitled 


to maintenance, 103. 


P. 

form of marriage, 87, 93. f 
, 843; when stri- 
dhàna inherited by, 368. j a 

; fl 243 ; 
periods of, 18, 20, 959; after father’s death, 263; 
of effects concealed, 229; of effects discovered: 
293; evidence of, 376; of single article, 6; nob ® 
cause of property, 7, 243; does not ascertain 9 
pre-existent right, 7; does not extinguish 4 
former right, 7; after degradation or retirement. 
14; demaudable by any one of the co-heirs, 16; of 
ancestral property when parents dead, 23; oY 
mother past child-bearing, 24; by choice of father. 
$4; among brothers of the half bloo? 39; two 
modes of, 51; unauthorized, 52; at desire of sons; 
63; among whole brothers, 54. samong cousins- 
3; between uncle and nephew, 59; with or 


—_=— 


INDEX. fe 


Partition (continued):..-. without specific deductions, 61; equality of divi- 
sion not absolutely requisite. 62; but unequal 
division should not be practised, 266 ; relinquish- 
ment of shares under, 62; property exempt from, 
132, 253, 268, 272; between legitimate sons and 
appointed daughter, 152; ascertainment of con- 
tested, 236; after re-union, 227; of property ill- 
distributed, 230; equable or unequal, 258; amongst 
sons by women òf different tribes, 299; distribu- 


tion of effects discovered after, 293. See Absentee. 

Adoption. 
Patni risisie eledule TOA E DS o who is a, 176, 325. 
Pauner-bhawa,.......c00...-+ who come under this designation, 307. 
Pautra Putra.............,...who is, 152; rendibility of, 30. 


Pitaran, Bitri a. ts 
Polygamy ..........0..........how far permissible, 143. 
Posthumous son 


Pry CD OtYy Gi. ects marriage of, 86, 88. 

Preceplovee a a EA succeeds in default of cognates, 2l 6, 220, 352. 
Pregnancy ate eA time of partition affected by, 283. A 
Presents tiit YATIA not subject to partition, 268; the practice 


band's kindred, 182; by parents, 284; professed 
students not to accept, 356; return of bride- 
groom's, 373; on occasion of second marriage, 


375. 


i rimogeniture Eea Usha 16; not a po iti l { l iti 7 
cele of, 37, 315; not on second partition, 227. 
Property atei Couesccounte acquired y u W l, 7 : ri : : i 3 R 
Ye i t l f t equired by mere elinquishment, 


l0; nor by birth, 9, 375; theory of, 224, 253; 
vested by birth, 255. 


Pupils a RE ENS aro T right to succeed, 216, 220, 358; fee for in- 
structing not partible, ik 169 
Putena BON rescues from, na i 
Pitra DR E rescuer from put, : i 
PutrikapUtri maeneene son of appointed daughter, 308. 
R. 
Racohasai AE N narndge, amig 4: i i 
Religious A RE EARS Sa Fragt, d uties OR separated br others, 37 6. 


EAST ith whom it ma 
o ey ty an 29%. persons with wh HERE 
TA rO aa N aie: 356; self-acquisitions divisible 
i Pusan ehon anea edib gao 
ay Sere 


fy we 
PAIUG e baaa oa daino given on betrothal, who to take, 373. 
¢ ` SAL, 297 
Road IIN AE UENIRE, indivisible, 198- 
z] 

TA 3 RQ. 2 
iaat a es place of impartible, 133; wealth produced 
for, 834. 917 

Saculyas A AE ie who are, 171. 241. 


SAN AA AE FE o E of property for SUpE ort of family, 31; of pen- 


sions, 30. 


iia | INDEX. 


Samúnódaca -extent of relationship, 217, 220; successio: 
l of, 225. aii ba 

Sapilitan extent of relationship, 171, 217, 301. 

Saprautibu’ d'ha ............obstruction, 242. 

Sio a A eee property classed as, 110, 366. ae 

ORTIG N SPER bea fe ten sorts of gains by, 127, 129; partibility 


DAMA i of gains by, 110, 111, 133, 269, 270, 271. F 

Self-acquired property...116, 181; obtained by use of family funds, 

, 118; divisibility, 109, 133. 

Separate property of 

WOM... ................defined and explained, 68; gift subse- 

quent, 68; husband’s donation, 71; when im- 
moveable, 76; may be used by husband in distress, 
76; given to husband for wife’s benefit, 74; succes- 
sion of woman’s children to, 78; of childless 
woman succession to, 88; gifts of kindred, de- 
volution of, 95. 


(SIZ a ea ie pair of to eldest brother, 36. 
SPO TSI Oe. elsteke ek 206. 
SSL ae EN RRA A marriage portion, 287; obligation of marry- 


ing, 21; son of, 225; son of father’s, 225; sister's 
son inherits before uncle, 214. 


SHIR ETE EE A partition of female, 7, 274; not divisible 
| unequally, 29. 
(SOLD ake Mexcets: Ob ROR born after father’s partition, 136, 280; born 


before partition in case of re-union, 281; of women 
of class higher than fathers, 105; during father’s 
life has property in his own gains, but not in his 
father’s wealth, 8; eldest, begotten from sense 
of duty, 16; has no right of succession during 
father’s life, 59; inherits mother’s separate pro- 
perty before danghter’s son, 85; efficacy of birth 
of, 170; of daughter inherits stridhana, 370; of 
pregnant bride, 313; deserted, 314; given, 313: 
his right of succession, 224. . 


BO EE ce by women of various tribes, 142 ; by birth 
and by adoption, 301; two classes of, 317. 

Step-daughter......eccc. inherits stridhana, 372. 

Step-Motner ii does not inherit step-son’s property, 63; 


childless, shares equally with sons, 64; does not 
participate in funeral oblations, 213. 


SEP etter cere denotes woman, and used when maintenance 
is ordained, 178, 335. 7 
Sanan e .. defined, 364; six sorts, 365; bars a mother * 
share on partition, 63 ;+hcirs to a according ad 
form of marriage, 367. 
Shida. a atts succession to, 223, 225, 354. y 
Sir ale h en ana marriage of, 142, 143; share of, when only 


son of certain classes, 148, 149; how a S'údri aif- 
fers from a, 148; son of shares in what, 292 : 
may be wife to a twice-born, 302; son of takes 
a tenth, 321; right of son of female slave in ease 
of estate of, 322. 

PSK EE rae eRe een SAIS see Sadra. 

Sula! MOM ore AR a, term defined, 92. 

SUpErcesSTOn. anes defined, 375; present on, 63, 73, 375. 


INDEX. ix 


T. 
a ACNE ANZSI 

U. 
Tle ..seeeeecereeeeseeeeeeee- partition between nephew and, 26; has not 


equal shares with nephew, 214; paternal inherits 
after nephew, 214; maternal, 225; order in suc- 


d x cession of son and grandson of maternal, 225. 
Updinrs' wy Gga...........0.0++ what is understood by this sacrifice, 205 
Uterine Brother............ .ught of, 180. 

Bs V: 
VAI E aoar Es -marriage of, 143, 144. > 
Valour naanin wealth gained by, 111, 118. 
Velvicles tee -..divisibility of, 183, 272. 

W. 

Magen eee eee won by skill, 128, 129. 
Wate reeenmere 2-1, „to he taken by turns, 273; impartible, 182, 


133; exclusion from drinking in company, 162 ; 
libations of made to three, 214, 217; gut ol, 295. 


Water Po ae Jee Mase Whether partible, 158. 
Wi +, tooa eect ecencecess to be used by turns, 73s 2 
YOLEN OLOO Cee eee eee preference of brother of, 200, 21 Ln 22055 


associated brother of half blood inherits with 
a wnassociated brother of, 202. 
Widows .-reerseeserseeesseeeesen SCNIOLILY of how reckoned, 175; her succes- 
sion to wealth of separated sonless husband, 
221, 324; may give, sell, &e., for husband's obse- 
quies or her own maintenance, 182; right of 
succession, 158, 224; offers funeral repasts to 
deceased. husband, 159, 331; makes donations 
and gives alms for deceased husband, 224; 
spiritual benefits conferred by, 17-4; mamitenance 
of, 177; venerable protector of, 181; husband’s 
heir succeeds on death of, 181; should give pre- 
sents to husband’s kindred, 1$2; should not give 
presents to her own kindred without sanction, 
z 182; subject to control of husband's relatives, 
183; should provide for the unmarried daughters 
marriage expenses, 184; share of, 285; her right 
: when husband not re-united, 8985. _ Moy A 
Wife. eereereeeeeeeccrecceeenesen DUPDING corpse of, 158; scniority of, 175; 
assists in sacrifices, 176; share of on distribution 
by father, 261; when competent to perform reli- 
gious ceremonies, 332; of disqualified person 
x to be maintained, 363. 
Waitmesses i.. eer tar aA AEO disputed partition, 287. i 
Women... impartible, 188; have no right of primoge- 
niture, 87; generally incapable of inheriting, 215, 
$29, 332, 384; dependence of, 332, 334. 


Y. 


Vantehett....essrsssssssereeee.. Wealth given at nuptials, 82. 
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